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PREFACE. Xi 


materials which have been employed for that purpose. Tt is hardly necessary to 
add, by way of precaution to the reader, that he will find distinguished by 
hyphens, whatever has been inserted from the commentaries into the text to 
render it more easily intelligible ; a reference to the particular commentary being 


always made in the notes at the foot of the page. 


Concerning the history and age of the authors whose works are here intro- 
duced to the attention of the English reader, some information will be expected. 
On these points, however, the notices, which have been collected, are very 
imperfect, as must ever be the case in regard to the biography of Hindu authors. 


VIJNYA'NE'S' WARA, often called Vusnva/na-véci, the author of the Mitdc- 
shard, is known to have been an ascetick, and belonged, as is affirmed, to an 
order of Sannydsis, said to have been founded by Sancara-a’cua’rya. No 
further particulars concerning him have been preserved. A copy of his work 
thas indeed been shown to me, in which, at its close, he is described as a 

ontemporary of Vierama’prtya. But the authority of this passage, which is 
wanting in other copies, is not sufficient to ground a belief of the antiquity of 
the book; especially as it cannot be well reconciled to the received opinion 
above noticed of the author’s appertaining to a religious order founded by 
‘SANCARA-A’CHA'RYA, Whose age cannot be carried further back at the utmost 
than a thousand years. The limit of the lowest recent date which can possibly 
be assigned to this work, may be more certainly fixed from the ascertained age of 
the commentary ; the author of which composed likewise (as already observed) 
the Madana-périjdia so named in honor of a prince called MADANA-PA'LA, ap- 
parently the same who gives title to the Madana-vinéda, dated in the fifteenth 
century of the Sambat era.* It may be inferred as probable, that the antiquity 
‘of the Mitdcshard exceeds 500 and is short of 1000 years. if indeed Daane- 
swana, Who is frequently cited in the Mitdcshara as an author, be the same 
with the celebrated Ra‘sa’ Baósa, whese title may net improbably have been 
‘given to a work composed by his command, aceording toa practice which is by 
no Means uncommon, the remoter limit will be reduced by more than a century ; 
and the range of uncertainty as to the age of the Mitacshard will be contracted 


within narrower bounds. 








* 1451 Sambat; answering to A. D. 1375, 
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Cf JiMU'TA-VA'HANA as little is known. The name belongs to a prince of the 
house of Sina’na, of whose history some hints may be gathered from the fabulous 
adveutures recorded of him in popular tales; and who is mentioned in an an- 
cient and authentick inscription found at Salsef.* It was an obvious conjecture, 
that the name of this prince might have been affixed to a treatise of law com- 
posed perhaps under his patronage or by his directions. That however is not the 
opinion of the learned in Bengal; who are more inclined to suppose, that the real 
author may have borne the name which is affixed to his work, and may have been 
a professed lawyer who performed the functions of judge and legal adviser to one 
of the most celebrated of the Hindu sovereigus of Bengal. No evidence, how- 
ever, has been adduced in support of this opinion ; and the period when this au- 
thor flourished is therefore entirely uncertain. He cites several earlier writers ; 
but, their age being notless doubtful than his own, no aid can be at present de- 
rived from that circumstance, towards the determination of the limits between 
which he is to be placed. His commentators suppose him in many places to ba 
occupied in refuting the doctrines of the Mitéesharé, Probably they are right ; 
it is however possible, that he may be there refuting the doctrines of earlier au- 
thors, which may have subsequently been repeated from them in the later com- 
pilation of Visnva’ne’s’wara. Assuming, however, that the opinion of the com- 
mentators is correct; the age of Jimv’ra-va‘HANA must be placed between that 
of Visnya’nt’s wara, whose doctrine he opposes, and that of RAGHUNANDANA 
who has followed his authority. Now Racuunsnpana’s date is ascertained at 
about three hundred years from this time; for he was pupil of Va‘sups/va 
Sa’nvapuauma, and studied at the same time with three other disciples of the 
same preceptor, who likewise have acquired great celebrity; viz. Siréman’1, 
Crisun’a’naAnpA, and Cuarranya: the latter is the well known founder of the 
religious order and sect of Vavshn’avas so numerous in the vicinity of Calcutta, 
and so notorious for the scandalous dissoluteness of their morals: and, the date 
of his birth being held memorable by his followers, it is ascertained by his 
horoscope, said to be still preserved, as well as by the express mention of the 
date in his works, to have been lill of the Saca era, answering to Y. C. 1489; 


cousequently Raguunanpans, being his contemporary, must have flourished 
atthe beginning of the sixteenth century. 


* Asiativk Researches. Yol, 1. p. 357, 
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men JOCS BOD CS cet 


A TREATISE ON INHERITANCE, 


BY JIMUTA VAHANA. 


CHAPTER 1 


cone s 


Partition of Heritage defined and explained.. Two periods 
of partition of the Father's wealth. 





l. PARTITION of heritage, on the subject of which various contros 1. ns 
; | l posed, 
versies have arisen among intelligent persons (not fully comprehending the pre- 
cepts of Mexu and the rest) should be explained for their information, Hear 


it, O ye wise! 


9 Partition of 
heritage, de= 
scribed by Na’s 
REDA, asa head 
of actions, 


9 DAYA-BHAGA OF CHAP. i 


2. First, the term Partition of Heritage (dayabhaga) is expounded: and, 


on that subject, Na'repa says, “ Where a division of the paternal estate is insti- 
rarer n aaa e a Snorer TSA aa e aaaea 


Annotations. 


2, Division of the estate.] Partition is an act adapted to ascertain property ; as will be 
Subsequently explained, Division of patrimony by sons, or a distribution of which they are the 
makers, is partition of heritage. The wealth, in regard to which that is especially instituted, or is 
executed by the persons making it, with one accord, or by the intervention of arbitrators or the like, 
is denominated by the wise a subject of litigation, Such is the construction of the text, Sain 
CRISHNA,. 

Or the meaning may be, in a controversy or lawsuit wherein partition óf patrimony is insti. 
tuted by sons, the subject of litigation is entitled division of heritage. ASHYyUTA, 

Cuvpa’mant, and the rest of the commentators on Ji'mo’ra Va’uana’s treatise, exhibit many 
variations in the reading and interpretation of the passage here cited from Na’repa; and have en- 
tered into long disquisitions on the different expositions of the text. The principal disagreement is 
in regard to the relative pronoun,* There is not, however, any essential difference in the results of 
the various interpretations, 

Some, observes Sricrisun’a, interpret the pronoun (yefra) in the causative seventh case, 
making it relate to the term “topick of litigation,” and they thus explain the text : € That sub. 
s ject of controversy, on account of which a division of patrimony, or distribution of it by lots, 
Sis executed by sons, has been termed partition of heritage.’ 

` MAHESWARA, who adopts this interpretation, states the consequent meaning thus: © that 
f topick of litigation, which consists in the ascertainment of property whether effected by arbitrators 
€ or by the parties, and, for the sake of which ascertainment, a division of patrimony is executed 
< by sons, such as casting of lots or other act separating property, is called by the sages partition of 
© heritage.’ 

Taking the pronoun in the nominative case, either by so reading it, or by the license which 
justifies anomalies in sacred writings, the passage is by some explained (as is remarked by commen. 
tators) ° the division of patrimony, which is instituted by sons, is called partition of heritage,’ 

After noticing the various readings, S’ricrisw’a adds, ć certain writers, however, expound 
€ the term patrimony, in the distributive sixth case, Accordingly, the import of the text, conso. 
€ nantly to their opinion, is “ the portion of the paternal estate, for which a partition is instituted 


£ by sons, is division of heritage.” Agreeably: to this interpretation, likewise, the wealth must be 
€ understood to be the subject of the action.’+ 


Ee 


* Most copies and quotations of the text read it yatra, “ where” op “i hich,” ; 
yaste: “ bat which” yara, in which,” But some read yatty ; and others 


+ The author of the Déya rahasya gives the preference tə this interpretation, 
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f tuted by sons, that becomes a topick of litigation, called by the wise Partition 


* of Heritage.’’* 


3. Wuar came from the father is “ paternal :” and this- signifies property 
arising from the father’s demise. The expressions “ paternal” and “ by sons” 
both indicate any relation: for theterm “ partition of heritage” is used for a 
division of the goods of any relation by any relatives. Accordingly Na‘repa, 
having premised “ partition of heritage” as a topick of litigation, (§2) shows, 
under that head of actions, the distribution of effects left by the mother and the 
rest.{ So Menu, likewise, premising inheritance, but without employing the 
word father or any other specifick term, propounds the division of effects of any 


relative. 


4. Tux term “ heritage,” by derivation, signifies “what is given.” How- 
ever, the use of the verb (dd) is here seeondary or metaphorical; since the 
same consequence 1s produced, namely, that of constituting another’s property 
after annulling the previous right of a person who is dead, or gone into retire- 


ment, orthe like. But there is no abdication of the deceased and the rest in 


regard to the goods, 


Ð. Turrnrore, the word “ heritage” is used to signify wealth, in which 





Annotations, 


A, Heritage signifies “ what is given.’] Since the verb to give signifies the will “ be 
s€ this no longer mine,” which has the effect of vesting property in another ; and since that cannot 
exist in the proposed case, therefore it here merely signifies any act which has the effect of vesting 
property in another, suchas the demise of the former owner, his retirement &c, ÅCHYUTA. 

There is not in this instance a relinguishment on the part of the person deceased, or retired &c. 
consisting in the will be this no longer mine,” and operating to annul the former property. 
Raen., Déyatatea. 

5, “ STeritaze” is used to stgnify.| The term heritage signifies by acceptation property 
vested in a relative, in respect of wealth, in right of relation to its former owner (as son or other. 


wise), on the extinction of his property. Racu, Ddyatatwa. 
# Na‘repa 13, 1, + Na’repa 18, 2, Vide infra C, 4, Sect, 2. § 13, 
j Menu 9, 103, 





3. Exposition 
of his text, 


Inheritance ine 
cludes successi- 
on to the goods 
of any relation, 


4. Derivation 
of ddya, herje 
tage, from dd, 
tu give. 


5. Definition ef 
heritage, 


6. Partition is 
not a splitting 
of the chattel ; 
nor the separa- 
ton of it fram 
the coheir’s 
goods, 


T, Nor a distri- 
bution of a ge- 
neral right to 
particulays, 


8, Definition of 
partion, 


4 DAYA-BHAGA OF CHAD. 1, 


‘property, dependant on relation to the former owncy, arises on the demise of that 


owner,* 


6. Is the partition of heritage a splitting of the divided thing into integrant 
parts? Or does partition consist in the chattel’s not being united with the heri- 
tage of a coheir? The first position is not correct; for the heritage itself would 
be destroyed. Nor is the second accurate: for, though goods be conjoined, it 
may be said, “ this chattel, which was before parted, isnot my property, but my 


e“ brothers.” 


7. Nor can it be affirmed, that partition is the distribution to particular 
chattels, of aright vested in all the coheirs, through the sameness of their rela< 
tion, over all the goods. For relation, opposed by the coexistent claim of 
another relative, produces a right (determinable by partition) to portions only of 
the estate: since it would be burdensome to infer the vesting and divesting of 
rights to the whole of the paternal estate; and it would be useless, as there 


would not result a power of aliening at pleasure. 


S. Tue answer is: Partition consists in manifestingf [or in particulariz- 


ingt] by the casting of lots or otherwise, a property which had arisen in lands 





——————————————————— 
| Annotations, 

6. The herituge itself would be destroyed.] Meaning an inheritance consisting of an indi- 
vidual, as am ox, a slave or the like. If divided by a distribution of parts, the destruction of it 
would be the consequence. Maute's’wara. 

7. Nor can it be affirmed] The author here censures the doctrine of the Mitdcshard, 
Racun. on the Déyabhaga. 


He canyasses the opinion of the Mai?’ hilas. MAHESWARA. 


8. Partition consists.] Racuvnanpana, in his Ddyatatwa, quoting Jimu‘ra Va‘wana’s de- 


finition to refute it, has a little varied the terms of it, by blending both the explanations proposed 
eaaa a a 


* 1 . . . x ` . 4 . H 
f ee j another reading of this passage, “ on the extinction of his ownership.” For in some copies, 
an ' am quotations of the passage, it ts written tat swamydparamé ; and several of the commentators appear. to 


» 


‘+ So the term, bere employed, is explained by Cuu’p’a‘4an 1, i 


t Acnwyuta and SricrisHn’ . ; yi , n 3 
certain individual,” SRickIsHN'A expound the term “ making it positive, that a certain thing appertains to a 


JIMUTA VABANA: 5 


or chattels, but which extended only to a portion of them, and which was pre- 
viously unascertained, being unfit for exclusive appropriation, because no evidence 


of any ground of discrimination existed. 








EA c- 





Annotatigis. 
by that author (§ 8 and 9). “ Some,” he says, ‘‘ allege, that partition, which takes place by 


€c reason of the coexistence of other relatives, [who have an equal right of successicn*] is a partie 





& cular ascertainment of property arisen in lands or chattels, (extending to a part only, but unfit 
“© for special use and appropriation, because grounds of discrimination are wanting 3) by the casting 
6 of lots or other means, which determine, that a particular chattel belongs to a particular person.” 
To this he objects, that ‘f the definition is not accurate: for how may it be certainly known, 
c since no text declares it, that the lot, for each person, falls precisely on that article which was 
“ already his? Again, if weelth be gained, after the father’s demise, by a brother using one of two 
€ horses which belonged to the father, it is universally acknowledged, that two shares of it appertain 
to the acquirer; and one to any other coheir. In such a case, when the original property is subse. 
& quently divided, if that very horse be obtained by the acquirer, then, according to the opinion of 
& those who afirm partial rights, the horse was already his; why then should another brother share 
66 the wealth gained by him? But, if the horse be obtained by another coheir, equal participation 
c of wealth so acquired would be proper, since it is gained by the personal labour of the one and 
s&t by the work of a horse belonging to the other.” 

RaGHUNANDANA then states his own definition. °* But, in fact, partition is a distributive 
* adjustment, by lot or otherwise, of the property of relatives vested in them, over the whole wealth, 
*( in right of the same relation, upon the extinction of the former owner’s property. The vesting 
** and divesting of property over the whole estate are inferred, in like manner as the divesting of 
‘¢ partial rights over portions, and vesting of a common right over the whole, are deduced in the in- 
$6 stance of reunion of coheirs.*’ 

S‘nicrisun’s, ia his commentary on the work of Ji’mu’ra-va’aAna, endeavours to repel 
RAGHUNANDANA’S objection. He cites his reasoning nearly in the exact words, and replies, “4 The 
$¢ objection, which is thas proposed by the learned author, is not right. For, according to the opi- 
£6 nion of those whe contend for the doctrine of partial rights, undivided is the sense of the term 
«© common :F and, since the nature of it is not changed by denying a general right, the objection, 
$6 alleged by the opponent, cannot be valid.” 

After thus endcavouring to vindicate his author, S’ricrYsun’a proceeds to state the concurrent 


yopinions of- Hanina’us, Visnya’ne’s*wara, Va'cuespatr Mrs’ra, and others, who maintain, 


* So the sentence is supplied by the commenfator CA’S’IRA'MA Ya’cserPatr, who remark», that the observae 
tion in the text is made, “ because no partition would be necessary, were there no other relative.” 

+ As used in texts concerning participation in acquired property, For example “ When a man acquires wealth 
‘t by valor, relying on any common vehicle cr weapon, the Lrethren shal] be sharersin it,’ ‘This note is suggested by am 
equivalent insertion in the passage itself, as quoted by the commentator on the Ddyatatwa, 


9. Tte literal 
meaning, 


10, The definie 
tion hslds good 
in the case even 
ofa single artic 
tle: 


Sse 
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a 


9. Or partition is a special ascertainment of property, or making of it 


known [by reference of a particular share to a particular person.*] 


10. Even in the case where a single article, as a female slave, a cow, or the 


like, is common to many, the properly is severed by separate use, in carrying 
a eens} 


CArnrtattons. 


that “ partition does annul a previous right and become the cause of new property, as inferred 
& in the instance of partition made by a father: adding reasons, which are similarly cited by the 
commentator on the Dayatatwa, with the remark, “that the opinion delivered by RaGuuNANDANA 
« is conformable to that doctrine,” Whence also JaGANNa'T’HA, in the digest of Hindu laws 
concludes, that ‘ Racnuwannawa’s opinion is indirectly admitted even by S'aicaisun’a.”™ 

9. Or partition is &c.] This abridged definition of partition is intended by the author for a 
literal interpretation of the term vibhaga, conformably with its derivative sense ; assuming, that the 
radical verb, bhaj, signifies to make known ; either ‘f because rocts have numerous significations,” 
according to the remark of Acnyuta; or “ because that import is deducible from the proper 
© meaning of the verb bhaj, to serve or adore,” as stated by Matses’ wara in his. note on this 
passage, 

By reference of a particular share to a particular person.| So SricrYsun’a completes the 
sentence, He adds “the making of property known, here, signifies the casting of lots or other 
«c operation tending to the ascertainment of the right.” 

10, «ds directed by Vrinaspari.] RAGHUNANDANA, in the Dédyatatwa, citing the same text 
as propouncing a distribution by difference of time, remarks, that ‘ the rise and extinction of varis. 
* ous periodical rights to the same icdividual, must evidently be here admitted: or else a restriction 


* of the general property vested in all,’ 


Sricrisun’a asks, “if the articles be sold by the possessor during his own turn, without the 
£ consent of the other periodical owners, does not the buyer obtain the complete property for ali . 
the periods?” He replies, ‘No: such interest only as the vender held, is vested by the purchase 
“< in the buyer; and thus the purchaser, standing in the place of the seller, has the use of the are 
“ ticle in turn with the other proprietors.” 

“6 In the houses of the several co-heirs successively.” ] According to some copies of Racy. 
wanvana’s Dayafatwa, the reading is ‘* on successive days” diné diné, instead of grihé grihé 
& in the houses successively.” But the lalter is the reading of the passage as cited in other com. 
pilations. The whole passage, as it is here quoted by Jimo’rA-VA HANA, consists of portions of 
three different stanzas; which in Veriwasrati’s text aye remote and in a reversed order 5 according 
to the quotation of the textin the S mriti-Chandriié, Calpataru and Retndcara, 





© S/ricrisnn’a, 


JIMUTA VAHANA, ? 


burdens, or in milking, during specifick periods, in turn, as directed by Vri- 
wasvaty, “ A single female slave should be employed on labor m the houses 
« [ofthe several coheirs | successively, according to the number of shares :---- 
“ and water of wells or ponds is drawn for use according to need [without 
stint ]----such property [as is regularly not divisible] should be distributed 
“« by equitable adjustment ; else it would be useless [to the owners]. ‘These 
three half stanzas occur in many places, [as quotations from this author, | though 


not found in their regular order [in his institutes of law.* | 


11, Does it not follow from the text of Na repa, (“let sons regularly divide 
“ the wealth when the father is dead”) which authorizes sons to divide their fa- 
ther’s effects after his decease, that sons have not property therein before parti- 
tion? nor can partition be a cause of property, since that might be misunderstood 


as extending even to the goods of a stranger. 


12. The answer is this: since itis the practice of people to call an estate their 
own, linmediately after the demise of their father or other predecessor ; and the 


right of property is acknowledged to vest without partition in the case of an only 





SMlattons, 

11, Does tt not follow &c,] Does partition ascertain a pre-existent right? Or does it create 
the right itself? To both these doctrines objections are here proposed. Sons have not property 
before partition :. for the father’s property, suggested by the relative case in the phrase, * their 
‘c father’s effects; isan obstacle to it. Consequently partition cannot be the ascertainment of & 
pre.existent right. Sricrisun’a. 

Therefore, the property of the father, though deceased, would subsist until partition took place. 
Such is the import of the objection. Admitting this, and the inference that property arises from 


partition alone, and that ‘he father’s property is thereby divested; what harm ensues? The author 


replies “ partition cannot be a causeof property.” MAHESWARA. 

Nor can it extinguish a former right. For it might else be supposed, that, if strangers cast 
tots for the gceds of one with whom they are unconnected, the property of the owner would be 
thereby annulled, and the right vested in the strangers, S/xicrisun’A. 
oe SSS 


a v 
© S RÍCRÄSHN'A. 4 Na‘rxzps, 13, 2, 


the right te 
which may be 
shared as pras 
vided by Vajs 
L£SPLT5, 


If., Partition 
does not create 
right, 


12, Bat the de 
mise of a rela~ 
tion ig its cause. 


13. Acquisition 
of property by 
er ai 


14, Shown to 
be an erroneous 
sup positioa, 


15. Menu, ($ 
14) denies the 
son’s right jn 
his father’s life 
time, 


16 Bis tert 
cannot intend 
mere depend- 


exce & contro}, 


it. The son's 
praperty in his 
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son ; the demise of the relative is the cause of property. Consequently there is 


no room for any misconstruction. 


13. Acquisition is the act of the acquirer; and one, who has the state of 
ownership dependent on acquisition, is the acquirer. Is not birth therefore, as 
the act of the son, rightly deemed his mode of acquisition? and have not sons, 
consequently, a proprietary right, during their father’s life, [even without his 
being degraded or otherwise disqualified ;*] and not by reason of his demise? 
and therefore is it Ceclared “in some cases birth alone [isa mode of acquisition, +] 


«as in the instance ofa paternal estate.” 


14. Thatis not correct: for it contradicts Menu and the rest. “ Afterthe 


« [death of the | fatberandthe mother, the brethren, being assembled, must divide 
equally the paternal estate: for they have not power over it, while their 
parents live.” f 

15. This text is an answer to the question, why partition among sons is not 
authorized, while their parents are living : namely ‘ because they have not own- 


* ership at that time,” 


16. It should not be argued, that the text intends want of independence, like 
another passage of the same author, concerning acquisitions by a wife or son :§ 
for there is no evidence of property then vested ; but, in the other instance, depey- 
dence is rightly supposed to be meant, since property is suggested by the phrase 


s what they earn” or acquire, 


17. Besides it would contradict revealed law, if these persons had not own- 





Annotations, 
17. Besides tt would contradict the revealed law.| It would contradict those passages of serip. 


ture which prescribe certain fasts and other religious rites to be observed by women, MANES WABA. 


mra ~ 











Pattee t 





* S’Ricrisun a furnishes this clause. i 
+ Supplied on the authority of 5'RicrzYsan'a and other commentators, 


i Menu, 9, 104, 4 Manu, 8.416, 
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ership even in that which is by them earned; since religious rites, enjoined by 
holy writ, and which must be effected by means of their own wealth, would be 


prevented. 


F8. Devara, too, expressly deriies the right of sons in their father’s wealth. 
‘© When the father is deceased, let the sons divide the father’s wealth : for sons 


“ have not ownership while the father is alive and free froin defect.” 
19. Besides, if sons had property in their father’s wealth, partition would 
be demandable even against his consent : and there is no proof, that property is 


vested by birth alone ; nor is birth stated in the law as means of acquisition: 








Annstatians, 


Neither should it be argued, that the religious rites may be accomplished with goods given for 
the purpose by the husband or father &c. For, on that supposition, the husband’s relinquishment 
would vest property in his wife, But, in like manner as the right vests in him immediately upon his 
wife’s receipt of any thing from another person, so does it vest in him on her receipt of goods from 
himself, S’ricrisay’a, 

18. Free from defect. | RAGHONANDANA, in the Déyatatwa, interprets ° free from defect,” 
not degraded, and cites Na’repa (13, 3.) ‘If the father be lost, or no longer a householde?, 
“6 ke” § 32, . 

19, Nor ts birth stated in the law as means of ` acquisition] The author apparently alludes 
toa passage of Gautama cited in the Mitácshará, and which expressly declares 6 by birth alone 
‘$ a man takes ownership of wealth: so the holy instructors maintain.” Accordingly the commen- 
tators, Acuyuta, and S‘ricrisun’a, question the authenticity of the text: and indeed it is not 
found in Gavrama’s institutes, S’ricrisun’a says ‘the text of Gautama, which is cited in the 
& Metacshara, is unauthorized ; or, if it be authorized, it relates to the case of one, whose father 
“ dies while the child “is in the mother’s womb,” This commentator adds as a reason, ‘* Else- a 
“c father, who had male issue, would not be‘independent in regard to his own goods.’? He sub- 
joing an interpretation similar to that which occurs in the Dayatatwa ef RacuunANDANA, where 
the passage is explained in an entirely different sense upon an altered reading of it: and, after pro- 
posing another exposition of it, he concludes thus: ‘Ii must be therefore understood to be the im. 


“¢ plied sense, that, because the relation of birth is superior to every other, a son, standing in that 


“ relation, has the right of succession to his father’s wealth immediately on the extinction of his ` 


“© father’s right,” 
RacHunanpana’s interpretation is this. ‘ The text of Gautama, which is cited in the Mj. 


déeshara, signifies, ‘f the venerable teachers maintain, that, on the extinction of the father’s pros- 


awn gains is rg- 
quisite to bis 
performance of 
religious rights 
therewith, 


rs. DeE’v2ta 
denies the son’s 
right in the 

goods of his fas 
ther yet living; 


19. No autho- 
rity declares 2 
right by birth, 


20, Relation of 
father & son, & 
demise of the 
father, are 

causes of pro- 


perty, 


21, A right may 
accrue to one by 
the act of ano- 
ther; as in do- 
nation, 


93, Acceptance 
of a gift is not 
the cause of 


property, 


For gift pre- 
cedes accept- 
ance. 


10 DAVA-BIAGA OF CHAP. 1, 
“0. Ju some places it is alleged: but there, by the mention of birth, the 


relation of father and son, and the demise of the father are mediately indicated as 
causes of property. 


2l. The right of one may consistently arise from the act of another: for an 
express passage of law is authority forit; and that is actually seen in the world, 
since, in the case of donation, the donee’s right to the thing arises from the act 
of the giver ; namely from his relinquishment in favor of the donee who is a sen- 


tient person. 


22. Neither is property created by acceptance; since it would follow, that 
the accepter was the giver : for gift consists in the effect of raising another’s pro- 
perty ; and that effect would here depend on the donee, in like manner asa votary, 
though making a relinquishment of a thing offered to a deity, is not a sacrificer: 
but the priest alone is so denominated, as performing the act of presenting its re- 
linquishment, which act was the purpose of the ceremony termed a sacrifice. 


Besides the word gift occurs in passages of law as signifying something antece- 


dent to acceptance. 








i eeenainmnid 





ANNONS, 
© perty, his son, not any other relative, may take his goods, because sons have a right to the wealth 
«c of their natural father by the very relation of birth, by which they are his issue, and which is 
** superior to every other relation.” It does not mean, that sons have a right by birth in their fa. 
ther’s wealth, while his own property in it subsists; for that would contradict the text of De’vata.,’ 
20. dn some places.) That is, in some books, birth is so alleged. An authentic passage of 

this import, by a worldly writer, does occur. S’ricrisun‘A. 
21. From relinquishment in favor of a sentient person,] Since no right of ownership arises 
from mere relinquishment, such as the letting loose of a young ball [at a funeral,] the author adds 


the condition “ in favor of one who is a sentient person.” S’ricrYsin’A. 


22, The word gift occurs in passages of law.] The particular passage of law which is here 


instanced, and the initial words of which are quoted by the author, is completed, with some vas 


riation, by the commentators, Acuyuta, S’ricrisan’a and Mane’s’‘wara. “ Yntending in his mind 


© a proper object of his liberality, let the giver pour water on the ground [to ratify his dona- 
£ tion. The ocean has its bounds; but a gift has no termination.” 
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3. Is not receipt acceptance? for the affix, in the word swi cara, implies a 


thing becoming what it before was not; and the act of making his own (swan 
curren) what before was not his, constitutes appropriation or acceptance (swi- 


cara.) How then can property be antecedent to that? 


24, The answer is, though property had already arisen, it is now by the act 
of the donee, subsequently recognizing it for his own, rendered liable to disposal 
at pleasure: and such isthe meaning of the term ‘acceptance’ or ‘appropriation.’ 
From its association with teaching, and assisting at sacrifices,* receipt (pratig- 
raha) is, without question, a mode of acquisition, though it do not immediately 
create property: for, in the case of assisting at sacrifices and so forth, property 


in wealth so gained arises solely from the gift of the reward. 


25. Or the survival-of the son, at the time of his father’s demise, may con- 
stitute his acguisition. Besides, in the case of goods left by a brother or other 
relative, the property of the rest of the brethren or other heirs, must, however 
reluctantly, be acknowledged to arise either from his death or from the survival 


of the rest at the time of his decease. 


26. Hence [that is, because property is not-vested in sons, while the father 








annotations, 

23. The qjis implies.| The afix Chivi, which affects the first member of the compound term 
Swicara, bears the import here stated. 

26. Recites partition.] The recital of partition is intended as an indication of property 
arising at that period. S/ricr¥suw’a. 

By the ‘passage above cited (Menu, 9. 104.) it is not understood, that partition must be made 
on the death of the father: but it is signified, that property, which authorizes partition, takes effect 
from his demise. Maue’s’wara, 

If property be truly vested at that period, then partition at pleasure follows of course. 

An explanatory recital is introduced, for greater clearness, where the same result was already 
obtained from reasoning or authority, Cuv’p’a’man’r, 

Fora precept teaches only what was nototherwise known, MAHESWARA, 

—— SSS e 


# Menu, 10. 76, and many similar passages, in which these are mentioned as three modes of earsizg wealth. 


93. A douht 
proposed, How 
cai the proper. 
ty precede the 
appropriation ? 


24. Answer, 
Receipt and ac- 
ceptance are 
means of acqui- 
sition, tho’ not 
creating pro- 
periy, but ren» 
dering it dispo- 
sabie, 


25, Survival 
may constitute 
the right of suce 
cession, 


Fither that, or 
demige, must do 
80, 


26. Merexo, he- 
fore cited, de- 


clares property, 
on the father’s 
demise, by au- 
thorising parti~ 
tien then, 


27%. He neither 
enjoins partitis 
on, nor restricts 
A$ to that time, 


98, It would he 
a limitation te 
that particular 
-moment ;s 
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lives,* or because property is not by birth, but by survival,t or because the 
demise of the ancestor is a requisite condition, | the passage before cited, begir 
ning with the words “ after the (death of the | father,” being intended to declare 
property vested at that period, [namely at the moment of the father’s decease} | 
recites partition which of course then awaits the pleasure [of the successor. |. For 
it cannot be a precept, since the same result [ respecting the right of partition, at 
pleasure,** | was already obtained [as the necessary consequence of a right of 


property. | 


ai. Nor can it be a restrictive Injunction, For, as thatis contrary to the 
text of Menu “ Either let them thus live together; or let them dwell apart 
“ for the sake of religious merit ;”’}+-and as it-produces visible consequences only 
[not any unseen or spiritual result,t} | it can neither ve an injunction for an im- 


mediate partition, nor alimitation of the time. 


98, Besides, partition would be admissible, only at the moment immediate: 


ly-following the father’s decease and not at any later period; for there is not ia 


= 


epee een Renters EEA EAE A 
AMIS, 


97. Nor can it be a restrictive injunction.] If it can be understood as a’ precept, it should 








not be taken as an explanatory recital, It may therefore be a restrictive injunction. Apprehending: 
this objection, the author obviates it. Sricrisuy’s. 

ft cannot be an injunction ; for Manu, by authorizing their living: together, gives a sanction’ to 
their omission of partition, Mane's‘wars, 

Béing followed by no spiritual consequences attendant on the perfermance or on the omission 
of it, partition cannot be restricted even by a hundred texts. S’ricatsuy’s, 

The option cannot be restricted bya hundred passages. CAUDA MANT. 

28. Besides purtition.| Supposing. it to” be a limitation of time intended for spiritual ends} 
the author proceeds in his reasoning, Time subsequent to the father’s decease may be the moment 
immediately following it, or any time subsequent. On the first interpretation, the anther says, 


Partition- would be admissible only at the instant immediately following it. The condition being 





PP A A a A A a 


ooo A peneerenncnrars—" 4 





* S’ricrisnx’a and ACHYUTA. 

4 Meno, 9. 104. vide Supra, § 14, 
Q Cac’p’s’waNn's, 

Tt Menv, 9, 141, Yide Infra, § 37. 


+ CRU’ AMANI, t Manes’ WARA. 
| So all the commentaters interpret this passage, 
** MAHE’s/WARA, 


Tt S’ricrisew 4, 
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this instance, as in that of a sacrifice on the birth of a child, an objection analo- 
gous to the hazard of the new born infants hfe: and partition to be made at 
any time after the father’s demise, while the sous live, and at their pleasure, is 
already obtained [as a necessary result of obvious reasoning, without need of a 
special precept for the purpose.* | 

29. ‘Therefore, the text of Menu must be argued [by yout] to intend the 
prohibiting of partition, although the son’s right subsist during the life of the 
father. But that is not maintainable. For it would thus bear an import not 


its own. 


30, Hence the texts of Menu and the rest [as De’vara § ISF] mast be 





ehinetattons, 
exclusive, it would be inadmissible at a subsequent period. Might not partition nevertheless take 


place at a subsequent time, in like manner as the sacrifice directed to be performed when a child is 


born, and which should accordingly be celebrated immediately after the birth of the infant, is defer. 
red until the period of wncleanness end? The author replies ‘to that. Since the period of unclean. 
ness begins immediately after the section of the navel string, the sacrifice should be first performed 
like other rites on the birth. But Gésuina directs, that the breast shall be given after the section 
of the string: and if that be deferred for so long atime, the infant’s throat will be parched and his 
lite endangered. On account of this objection, a postponement takes place, But no such objection 
exists in the present instance, 

Taking the second interpretation ; partition after the death of the father js at the pleasure of the 
successor Thus, since sons have not a right of ownership prior to their father’s demise, partition 
could not be then supposed ; and it follows, even without a precept declaring it, that the time for 
S/RICRISIIN’A, 


partition must be subsequent to his decease. The limitation is therefore superfluous. 


29, ff would thys bear an import not its own.) The words ‘‘ may divide after the death of 
€ the father’? would signify, differently from the obvious import of the terms, “‘may not divide 
66 while he lives.’ S’nicrisun’a. 

30. One position ts conveyed by the terms &c.] One position, namely the want of right, 
during the pareni’s life, is expressed by the terms of the text: it is conveyed by the words ‘* they 
66 have not power &c.”? The otncr, namely ewnersnip after the parent’s demise, is the import 
deducible from the right of partition, S’ricrisuna &e. 

DOLA 

* Saicriswm’s. 

t+ So § niczisgn’s supplies the texi, Maun’s/wanra says, “Ly yon, who aver property dependeut on birik” 

$ Ragsonanpana, 





Or would be su~ 
Eerduaus if tae 
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29, Tt cannot 
intend 2 prohie 
bioa in the fan 
thez’s life time, 


30. Menv core 
recily inter- 


preted, denies 
the right of 
sons during the 
life of parents, 
aud affirms it 
after their de- 
mise, 


31. Demise in- 
cludes other 
causes of dives- 
titure of pro- 


perty, 


32, NA REDA 
enumerates se- 
veral, 


33. ` His text 


explained, 


Various read- 
ings noticed, 
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taken as showing, that sons have not a right of ownership in the wealth of the 
living parents, but in the estates of both when deceased. Qne position is con- 


veyed by the terms of the text; the other by its import. 


31, Mere demise is not exclusively meant: for that intends also the state 
of a person degraded, gone into retirement, or the like ; by reason of the anala- 


gy, as oceasicning an extinction of property. 


32. 


Accordingly Na'repa says: ‘ When the mother is past child-bearing, 
‘and the sisters are married, or if the father be lost, or no longer an household- 


“ er, or if his temporal affections be extinct.* 


OD 


quitted the order of a householder.j If the reading be “ when he is exempt 


“ Lost” signifies degraded: ‘ no longer a householder,” having 


“ from death,” then the sense is ‘ when being exempt from death (thats alive) 


“ he is devoid of affections.” The variation in the reading is unfounded. 


ements eke aia ern R r aeaa G 


Qimotationz, 


31. Gone inio retirement or the like, ] | The order of a hermit, as well as the extinction of 


worldly affections, is here comprehended under the term ‘¢ or the like.” 
32, 


S’nicrisHn a. 

Accordingly Na'repa says,| For since partition is recited, being here understood from 
the preceding passage in which it was premised, (Na REDA 13. 2,) this indicates the departure of 
property from the father and the rise of property vested in sons. S’nicrisun’a, 

33. Lost signifies degraded &c.] Racnunanpana, in the Ddyatatwa, copies the first part of 
this gloss; and adds ‘therefore, if the right of property be annulled by death or by degradation, or 
S by quitting the order of a householder, sons are entitled to partition; and so they are, even 
* though the right of property remain, if the father be devoid of wish for wealth which appertaias 
f to him? 

The concluding part of Jimu'ra-va'nana’s gloss is construed by Manr's/wara as censuring 
the reading which had been just mentioned. But most commentators understand it as an allusion to 
another not specified, ACHYUTA remarks, that three several variations of the text are exhibited ip 
the Pracas’a and other compilations. According to the first (nivritté ché’pi raman'at,) the mean. 


ing is ‘if he be destitute of virile power.” In the two last (nirapécshé ch@s‘aran’é and nirastó 





* Na‘repa, 13. 3, 


+ The commentators notice another reading of this passage: gréhasi’hds’ramds/aran’é, ‘ not preserving the order of a 
4 houscnolder p’ instead of gréhast’hds’rama-rahité, ‘ without tae order of a Householder.’ 
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34. Here also, to show, that the sons’ property in their father’s wealth 


arises from such causes as the extinction of his worldly affections, this one period 








Annotations. 


chapy as‘aran’e) both first terms have the same import with the concluding term, The variation in 
the reading is groundless, says this author, being wanting in many books. 

The reading preferred by Jimu’ra-va'uana, and in which he is followed by RAGHUNANDANA, 
is vinashté vdpy as’aran’é “ lost, and no householder.” The variation, noticed by him in the 
text, is nivrilté vd'pi maran‘dt, “* exempt from death ;” and the authority for it is Hena’yup’HA, 
according toa remark of Cuan'p’s's wara in the Vivdda retndcara. 

S'ricrisun’a observes, ‘ when such is the reading of the third verse of the stanza, then it is an 
epithet of ‘f one devoid of affections.” The author uses the words, ‘* when’? and * then” to 
indicate his disapprobation. The reason is, that the epithet is superflaous.’ The author’s allusion 
to a reading not specified is referred by this commentator to one of those exhibited in the Pracas’a, 
as before mentioned: viz. nivrilté vápi raman’ dé. 

But the author of a commentary bearing the name of RAcHuNANDANA, considers the anthor’s 
censure as relative to a term in the text, néshprthé (devoid of affection) a supposed reading for 
vinasht'é (lost.) This however appears to be a mistake, as is remarked by Acnyura, for no such 
reading occurs. 

In the same commentary it is further observed, that, in the Vivdde Chintdman’t, the text is 
read nivritté raman’é chú'pi (when the sexual passions have ceased.) The remark is true. Bat 
that is only a transposition of the cammon reading (nivritté chá’pi raman’é,) which occurs in the 
Mitacsharé and many other compilations, and which is defended by the author of the Véramitré. 
daya against Jimu’ra.va/Hana’s supposed rejection of it, or of the equivalent reading (nivritté 
cha’pi raman‘at. ) 

The author of the Daya rahasya follows the reading ascribed by CuAn’p’e’s’wara to Hera’yu- 
DHA, and noticed by Jimu‘ta-va‘uana. He says ‘ while the father is exempt from death, that is, 
alive, there are two periods of partition: one, ‘* when the mother is incapable of bearing issue,” 
the other, “* when the father is devoid of affections.” He quotes Jimu’rA-va‘uana’s reading of 
the text and interpretation of it; and proceeds thus: “° If the father be no householder, that is, 
if he become an anchoret or ascetick, and ‘ if he be devoid of affections,” if he do not care for 
his wealth ; if there be a relinquishment on his part through aversion from trouble, though he con- 
tinue to be a householder; then, the father’s voluntary relinquishment, his quitting the order of a 
householder, and his degradation from his class, are declared to be causes of annulling his property.’ 

There are other variations in the reading of this important text, which it appears unnecessary te 
notice, as they do not concern Jimu’TA.va'HANA’s exposition of it. 

34. To show &c.\ Literally © From showing’ (jnyfpanit); that is, ‘ for the purpose of 


$ showing’ (jnydpandya.) S’nicrisun‘’a.. 


34, By autho. 
rizing partition, 
he declares pro- 
perty to be then 
vested, 


35, Partition 


may be demand- 


ed by any one 
ef ihe cobeirs, 


36. Ys not the 
first born sole 
heir? 


as hinted by 
MENU, 
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of partition, known to be at their pleasure, is recited explanatorily : for the reci- 
tal is conformable to the previous knowledge ; and the right of ownership sug- 


gests that knowledge. 


35. Since any one parcener is proprietor of his own wealth, partition at the 
choice even of a single person is thence deducible ; and concurrence of heirs, 
suggested as one case of partition, is recited explauatorily in the text “ the bre- 
“ihren being assembled &c.”’* Else, since assemblage implies many, there could 
be no distribution between two; for no passage of law expressly propounds a 


division between two coheirs. 


36. 


coheirs? and not the rest of the brethren? for Menu says: “ The eldest brother 


Is not the eldest son alone entitled to the estate, on the demise of the 


“ may take the patrimony entire ; and the rest may live under him, as under their 
“ father.” 4 And here eldest intends him who rescues his father from the hell cal- 
led Put ;{ aud not the senior survivor. ‘ By the eldest, as soon as born, a man 
« becomes father of male issue, and is exonerated from debt to his ancestors ; 
such a son, therefore, is entitled to take the heritage. That son alone, on 


s whom he devolves his debt, and through whom he tastes immortality, was 


a 








Ginmatatieng, 
In the manner before explained ; by means of declaring partition, AcHyuTA. 


The recital is conformable to the previous knowledge.) How is it a recital of what was 


known to be attheir will; since willis not even mentioned? ‘The author replies, * It is conforma. 
6 ble to the previous knowledge.” Without will, there is no partition ; therefore, by declaring 
partition, will is suggested. The recital of partition conforms to that, MAHESWARA. 

35, At the choice of a single person.] At the choice of one out of many. ACHYUTA, 

Since he has full power in right of ownership, partition by the choice of one is an inference of 
S'Ricrisun’a, 

36. Who rescues his father from the hell Fut,] This is an allusion to a passage of Mznv 
and others.§ Vide infra, C. 11. Sect. 1. § 31. 


na rrr eaaa 
+ Meno, 9, 105, 


yeasoning, 








* Mery, 9. 104. Vide Snpra. § 14, 
t Vide Infra. C.5 §6. & C., 11. Sect, 1, § 3ly 
§ Meno, 9, 138. Visan’u, 15, 43. 
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“ begotten froma sense of duty: others are considered as begotten from love of 


e pleasure.” * 


37. Not so: for the right of the eldest [to take charge of the whole] is 
pronounced dependent on the will of the rest. Thus Na‘kepa says: “ Let the el- 
“ dest brother, by consent, support the rest, like a father ; or let a younger bro- 
“ ther, who is capable, do so : the prosperity of the family depends on ability.”’+ 
By consent of all, even the youngest brother, being capable, may support the rest, 
Primogeniture is not a positive rule. For Menu declares : “ Either let them thus 
‘ live together, or let them live apart for the sake of religious merit : since 
religious duties are multiplied apart, separation is, therefore, lawful.”t By 
the terms “ together or apart,” and “ for the sake,” he shows it optional at their 


choice. 


58. ‘Thus there are two periods of partition: one, when the father’s pro- 


perty ceases ; the other by his choice, while his right of property endures. 














Cnatations, 


38, Thus there are two periods of partition.) Although the annulment of the father’s proe 
perty, by his own rclinguishment, mugt necessarily be admitted, in the instance of partition by his 
choice ; since partition, mentioned by the author, could not else take place; nevertheless two perie 
ods are stated by -discriminating the cessation of property from the will to divide it, In fact, since 
it is an easier explanation, -the period when the father?s right ceased without special intention of ine 
-vesting another with the property, is the only reason of the son’s succession + ‘he heritage. There 
are not two periods of succession: for that would be a troublesome expos», This mode of inter. 
pretation is consonant to Cavt%p’a‘MAN’!’s opinion, S’RicrisHy’A. 

The notion entertained by a certain writer, that the only period is waen the father’s property 
ceases, must be rejected as absurd. ACHYUTA. 

But when the father, for the sake of obviating disputes among his sons, determines their res. 
pective allotments, continuing however the exercise of power oyer them, that is not partition : for 
his property still subsists, since.there has been no relinquishment of it on his part. 'Thercfore, the 


use of the term partition, in such an instance, is lax and indeterminate. S’ricuisun’a. 


Se rer a ar gr a rc ee te 0 TTT y 
SL a ee ete re rR ys a USS? esis Reine oa anaana a n a pane naana anna oo, 


€ Mesu, 9. 106 & 107, Vide Infra, C. 11. Sect. 1. § 32. 


$ Na’rapa, 13. 5, t Meno, 9. ilh 


57. No. But he; 
or any capable 


brother, may 
assume the mae 
nagement with 


the consent of 
the rest, as de~ 
clared by NA’ 
REDA, 


Ment authoriz- 
es separation of 
coheirs, 


58, Two peri 
ods of partition 
are admitted; 


39. Not three 
periods; reck- 
oning for one, 
the time when 
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worldly inclina- 
tions cease, bis 
wife being then 
- incapable — of 
bearing = more 
issue, 


40. Or without 
that condition, 
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39. But three periods must net be admitted ; one, when a father ‘dies; ano- 
ther, when he is devoid of worldly regards, and the mother’s courses have 
ceased ; and a third by his own choice, while the mother continues to be capa- 
ble of bearing children, and the father still retains temporal affections, For, if 
the cessation of the mother’s courses be joined, as a condition, with the extine- 
tion of the father’s worldly inclinations, it might be concluded, that partition 
could not take place among sons, however desirous of it, when the father becomes 
a hermit (his temporal propensities being extinguished ;) since the cessation of 
the mother’s courses cannot yet have happened [while she is still between thirty 
and forty years of age:*] for the nubile age, as ordained by Menu,t is twelve 
years for a girl to be married to a man aged thirty; and eight years for one to be 
espoused by aman aged twenty-four; and the age prescribed for entering into. 


another order is fifty years. 


40. If it be said, the extinction of’passions, without any condition annexed* 


io it, marks the period for a division of the father’s estate: that is denied ; for it 


might be thence inferred, that partition would. not lake place, although the father: 





Annotations.. 


39. But three periods must not be admitted.) The author here opposes the doctrine maina 
tained in the Mitdcshard ; as is remarked by. the commentators Acuyuta, S’nicrisun’a. and Ma. 
HES WARA, 

S’nicrisHn’s observes on the author’s argument: ‘ Since a damsel, twelre years. old, being mar. 
€ ried to a man aged thirty, will be only thirty-two years of age when he is fifty; and a girl of eight, 
é being espoused by a man of twenty-four, will have attained only thirty-four years, when her 
‘husband reaches: fifty; it must follow,’ says the author,. ‘ that partition could not take place. — 
é But this reasoning is not accurate : for the postponement of partition is admissible, lest sons born 
‘ after his-retirement, if his passions be net extinguished, and his wife accompany him to the wilder. 

“ ness under the option allowed by the law,t should be thus deprived of a maintenance. But, if he 


“retire to the wilderness at the later period described by the legislator,|} there is nothing to prevent 


€ partition at that time,.since the cessation of the mother’s.courses must have previously taken placa’ 


eo 


% S’ricrisan’s, 


+ Menu, 9 94, + Meno, 6,3 f Minu, 6, X 
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were a degraded person, if he were not at the same time devoid of temporal 
‘regard. 


41. But, if this be pronounced to be another period of partition, then four 
distinct periods would arise: 1, the demise of the father ; 2. his degradation ; 3. 


his disregard of secular objects; 4 his own choice. 


42; The alleged’ power of sons to make a partition, when the father is 
incapable of business [by reason of extreme age &c.*] has been asserted 
through ignorance of express passages of law [to the contrary.] Thus Hai‘ta 
says : “ While the father lives, sons have no independent power in regard to the 
“receipt; expenditure and bailment of wealth. Bat, if he be decayed, remotely 
“ absent, or afflicted with disease, let the eldest son manage the affairs as he 
« pleases.”+ So S'anc'na and Lic'nira explicitly declare: “ Jf the father be 


incapable, let the eldest manage the affairs of the family, or, with his consent, 


“ a younger brother conversant with business. Partition of the wealth does 
not take place, if the father be not desirous of it, when he is old, or his mental 
* faculties are impaired, or his body is afflicted with-a lasting disease. Let the 
eldest, likea father, protect the goods ofthe rest; for [the support of] the 
family is foundéd on wealth. They are not independent, while they have 


Pa 
a 


s their father living, nor.while the-mother survives.” 


43. These two passages, forbidding partition when the father is incapable 
j NN 
Annotations.. 
42. Thus Ha'rr'ra says) The passages, cited in the- text, have been here translated, in 
conformity to the interpretations of JÍMU'TA-YAʻHANA’s commentators; they are differently exe 


plained by other compilers; and in some places read differently. . 
43, And it was by mistake, that it- was writien.} It does- not clearly appear where Jimu’ TAs 


¢_¢i¢ 


‘ e ? uw 
ya’HANA found the reading which he here censures. Cuu’p/a’man’t, Acuyuta, and S‘ricrisHy‘a 


1 


* S’ricrisHn’A. 
+ In the Vivdda-retndcara this is read Camadane, “if he be prodigal,” (or bestow wealth, according to his mese 


pleasure ;) and the Pracés’a is cited for the other reading, Cadman ding * as he pleases, (or with the father’s cousent,) if he - 


* pe decayed (that is, poor), ” 


41, Four peri- 
ods mast cise 
be = admitted: 
viz. demise, de- 
gradation, dis- 
regard of world- 
ly objects, 
choice. 


42, The son’s 
power of ma- 
king a  partiti- 
on, in case of 
the father’s ins 
capacity, is an 
erronenns. S the 
position ; 


contrary to tz- 
press passages 
of Ha/ri/ta, 
S'ANCHA, ané 
L ICHITA, 


43. Which for- 
bid parition iae 


such case, and 
provide for the 
care of the cy- 
tate, 


An erroneous 
reading noticed, 


44, Two peri. 
ods are ackuow- 
ledged: Ast 
when the own- 
er’s property 
ceases 3 2d, when 
he chooses to 
divide, 


£5, The restrita 
Beh concerning 
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of business, or when he labours under a lasting disorder, direct, that the eldest 
sou should superintend the household, or a younger son who is conversant with 


business. The text last cited, therefore, runs “ not if the father desire it not ;” 


and it was by mistake that it was written “if he be incapable of business, par- 


“ tition of the wealth takes place &e:” 


44. Therefore two periods only are rightly affirmed: one, when property 
ceases by the owner’s degradation from his tribe, disregard of temporal matters, 
or actual demise ; the other by the choice of the father, while his property still 


subsists, 


45, The condition “ when the mother is past child-bearmyg,*” regards 


rma gg 











eS -——— 





Annotations. 
understand the erroneous reading to have consisted in the substitution of one phrase for the other 
(cérydcshamé pitari instead -of na teacdmé pitari.) Bet Mane’s’‘wara supposes the error to 
have consisted in the interpolation. of the erroneous passage, including the words ¢ partition of the 


* wealth.’ According to him the text means ‘net if. the father desire not, when he is old &c.” 


(na touckiné pitari) and the words “ partition of wealth if he be incapable ef business” (Ccdryéc. 


chamé pitari ricPha-vibkdgah) are an interpolation which is here condemned, Neither of these 
variations occur in the text, as cited by the authors of the Calpataru, Retndcara and Véiramitré. 
daya; who all agree with Jimvu’ra-va’Hana in the reading of this passage. But a different text 
is quoted from Sano’na in the Mitécsharé, Smritichandricé, Chintaman'i, Magnte’ha, and Virae 
mitrodaya ;+ and ils import is the reverse of the one above cited, “ Partition of wealth takes 
“ place, though the father be not desirous of it, if he be old, or his mind be perverted, or his 
€ body be afilicted with a lasting disease,” ‘Phe author of a commentary on the Dayabhaga, to 
which RaGgHuNANDANA’s name is affixed, supposes that to be the reading to which Jimu’ra-va/HANAa 
here alludes ; censuring it as an erroneous quotation in the Mitdcsharé. 

45, When the mother is past child-bearing. ] Mother here denotes generally any wife of the 
father. 


Since the condition is stated by way of illustration, it intends generally the impossibility of further 


S‘RicRISHN’ A. 


male issue.” If therefore it be possible, that the father should have issue by another wife, partition 
should not be made, ACHYUTA, 

Even then, when the father’s wife is incapable of bearing issue, partition is by the father’s choice, 
G’ricrisHn’a, 

* Narena, 13. 3. 

t Etis ascribed to Ua/ai’ra, instead of S’anc'aa, by the compiler of the Vyauahdra-Mayie’ ha, 
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wealth inherited from the paternal grandfather, Since other children cannot be 
-borne by her, when her courses have ceased, partition among sons may then take 
place : still, however, by the choice of the father. But, if the hereditary estate were 
divided, while she continued to be capable of bearing children, those, born sub- 
sequently, would be deprived of subsistence. Neither would that be right: for 
a text expresses, “ They who are horn, and they who are yet unbegotten, and they 
“ who are actually in the womb, all require the means of support: and the dis- 


se sipation of their hereditary Imalntenance is censured.’’* 


46. It is because there are two periods of partition, in the case of the 
father’s wealth, that Mexv, Gautama and others, avoid the word “ dead,” and 
nse the term “ after.”’+ Since the father’s right then ceases, the term “ after” is 
employed to express that sense. Hence this is one period of partition. Another, 
regulated by his choice, while he does retain worldly affections, is indicated by 
the text “a son bora after the division &.’’t 

AY, 


distinct period, but incuicates the necessity of disposing of them in marriage : as 


The condition “ and when the sisters are married” does not intend a 


the text of Na‘nepa “ What remains of the paternal inheritance over and above 
“ the father’s obligations and after payment of his debts, may be divided by the 
‘* brethren ; so that their father continue not a debtor ;’’§ is intended to inculcate 


the obligation of paying the father’s debts, not to regulate the time of partition, 
SS a a aaa a n aaa aaa 
Amatatigns, 
46. Thisis one period of partition.] The period when property ceases, is one of the periods 
of partition. The other, diferent from the cessation of property, is the moment of the father’s choice, 


G’RicrisHN’ A. 





It is the moment of his will to divide his property, AcnyuTa, 
AT, Over and above the father’s obligation.] Or sums, of which payment had been promised 


by him, ÅCHYUTA, 








= Vya SA, The close of this passage is read otherwise in the M:tácshará, Smrttisdra, Pracds‘a, Chintámawi &e. 
wiz, “ No gift or saie should be made.” Rasrunavvana in the Dayaiatwa, S’RicnisHN’s, and VIvYA’VA/CHESPATI 
in the Daya-rakasya, copy Ji MU'TA-VA’HANA’S reading of the passage. 

+ Meng, 9.104. Gautama, 28, L $ Menu,9, 216, Na’repa, 13, 43, 


Na‘RepDA, 13, 3, 
§ Na’rena, 3. 32, A > 


the father’s 
wife being incae 
pable of child- 
bearing regards 
the patrimony. 


46, Passages of 
the aw inti- 
mate one perie 
od of partition, 
when property 
ceases; and a 
nether, by the 
choice of the 
owner, 


AT. The restric- 
tion concerning 
the marriage of 
sisters incul- 
cates the obli- 
gation of dispose 
ing of them in 
marriage, 


like an injunce 
tion concerarag 
debts of the fa- 
ther, 


48, For 
father’s debte 
must be dis 
charged, or be 
apportioned on 
the caheirs ; 
before partition 
of his wealth, 

And the moe 
ther’s debts, be- 
fore her goods 
are divided ; 


the 


as YANYA. 
WALCYA directs, 


49, The restric. 
tion concerning 
daughters may 
regard the suc- 
cession to their 
mother’s goods, 


50. Conclusion, 


The periods for 
dividing the fa- 
ther’s possessi- 
ons are two, 
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48. From that text of Na’repa, it results, that coheirs, making a partition, 
may apportion the debts of their father or other predecessor, with the consent of 
the creditors, or must immediately discharge the debts, For such is the purpose 
of ordaining a partition of the residue after payment of debts, Accordingly 
Yaonyawatcya propounds the distribution of a mother’s wealth, remaining over 
and above her debts. “ Daughters share the residue of their mother’s property, 
“ after payment of her debts: and the male issue, in default of daughters.’* 
This will be fully considered under the head of debt. 


49. Or the restriction may signify, that the mother’s effects should be 
shared by the sons, if their sisters have been given in marriage: but, if they be 
unmarried, the inheritance is held in common with them. This will be explain- 


edin due time. f 


50. It is thus established [by reasoning, as well as by positive law,§] that 
two periods exist for the partition of wealth appertaining to a father [whether 


acquired by himself or inherited from ancestors. | 





Annotations, 

49. The mother’s effects.| Other than such as were received by her at her marriage: for it 
will be shown, that the son’s right of succession to such goods is subsequent to the daughter’s son. 
S’ricRisHn’A. 

50, Jt is thus established, &c.] When partition is made by the father, his choice only is 
requisite, if the estate were acquired by himself; but if it be an estate inherited from ancestors, hig 
will, joined with the circumstance of the mother being past child-bearing, is required, S’atcrisun’a, 


Dayacrama, 








¥ YAINYAWALCYA, 2, 118, Vide Infra, €,3. § 4, 
+ The author refers to his treatise on debt, which is not extant; if indeed it were ever completed, 
ł See chapter 4, 


$ Sricrisun’a, I Mann’s/wara, 
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CHAPTER EI. 


eet need 


Partition, made by a Father,—of property ancestrel,—and 


of his own acquisitions. 








I, Ín the next place, the period for the distribution of an estate left by a 
paternal grandfather or other ancestor, is propounded. On that subject Vrina- 
srati says “ On the demise of both parents, participation among brothers is 
‘* allowed: and even while they are both living, itis right if the mother be past - 


s“ child-bearing.””* 


®. This passage does not relate to the father’s wealth; for the text, con- 
cerning the exclusive right of a son born after partition,t would be without 
relevancy : since there can be no son born when the woman is past child-bearing, 


Nor can it be supposed to relate to the mother’s goods : for she would thus be 
le ne SS | 
| Ametations, 

1, If the mother be past child.bearing.] The word mother intends a step-mother also: for 
there is an equal possibility of her bearing other sons. From the mention of the mother’s being past 
child-bearing, it appears, that the text relates to the grandfather’s estate, not the father’s: for the 
succession of a son born after partition is in this case provided for. Racu. Dayatatwa. 

—— rr ———————————————ee 

* Vide Infra, C, 3. § 1 + Menu, 9,216. Na’repa, 13, 44, 


1, Varinasrati 
authorizes par- 
tition when pas 
renis are dead, 
or when no 
more issue may 
be expected. 


9, This relates 
to property an- 
cestrel, 


Tor the restric- 
tion concerning 
the wife being 
past childbeare 
ing regards that, 


3. It is no rea- 
son of partition, 
independently 
of the owners 
choice. 


A. Partition is 
by the father’s 
choices ag in- 
timated by 
GAUTAMA, 


5. One periad 
of partition is 
after the death 
of both parents. 


Tt should not be 
made while the 
mother iş liye 
ing. 


6. This does not 
relate to her se- 
parate proper- 


ty . 


7, One period 
as above, The 
other by the 
choice of the 
father, provi- 
ded the mother 
be past child- 
hearing. 
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stript of her wealth. The condition, that she be past child-bearing, must then 


rclate to the estate of the grandfather or other ancestor. 


3. Neither can the circumstance of her being past child-bearing, be a cause 


of partition, independently of choice: for there can be no partition without a 


will to make it, 


4. If it be asked, ¢ admitting a choice, whose must it be?” The answer is, 
‘ the father’s ; as deduced from the text of Gaurama: “ After the [demise of 
* the] father, let sons share his estate. Or while he lives, if the mother be past 


“ child-bearing, and he desire partition.”’* 


5. Hence [since such is the import of Vrinsspaty’s text+] the decease 
of both parents is one period [for the partition of the grandfather's estate :t] 


and since “ parents” are here exhibited in the dual number, a division of the 
father’s estate, among brothers of the whole blood, ought [in strictness§] to be 


made only after the decease of the mother, 


6. The mention of the mother’s demise, does not here imply partition of her 
goods: since the phrase “ even while they are both living” cannot relate to the 
mother’s separate property. It must be understood as relating to the property of 
another person; for the legality of partition in the instance of survival is there 
propounded, (as appears from the word even,) in the same case, in which the 
demise of both parents was declared a reason of distribution. The death of the 


mother must not be expounded as relative to her goods. This subject will be 
fully considered in its place. 


7. Therefore the death of both parents is one period for partition of an 


estate inherited from a grandfather or other ancestor, and the other is by the 


choice of the father when the mother js past child-bearing, 








GAUTAMA, 28. 1-9. + S/ricrisan’a, 


% 
§ Mane’s/wana supplies this limitation of the text, 
3 Chapter 4, 


$ S’ricnisan’a, 
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&. A division of it does not take place without the father’s choice: since 
Menu, Narena, Gautama, Bavp’na‘’yana, Sanca and Lic’uira, and 
others, (in the following passages, “they have not power over it,”’* “ they have 
not ownership while their father is alive and free from defect,’+ ‘ while 
c he lives, if he desire partition,” “ partition of heritage by consent of the 
"e father,” “partition of the estate being authorized while the father 3s 
living” &c.T) declare without restriction, that sons have not a right to any 
part of the estate, while the father is living, and that partition awaits his choice: 
for these texts, declaratory of a want of power, and requiring the father’s con- 
sent, must relate also to property ancestrel ; since the same authors have not 


separately propounded a distinct period for the division of an estate inherited from 
an. ancestor». 


9, The text of Va‘snvawateya (“ The ownership of father and son is the 
‘* same in land which was acquired by his father, or in a corrody, or in chat- 
 tels,’’§) properly signifies, as rightly explained by the learned Upyo‘ra, that, 
€ when one of two brothers, whose father is living, and who have not received 

Amiotattans.. 


9, The learned Upvéra.] Tt is not agreed, who is the author here cited by Jimu’rs-va’. 
wana, The commentator Cuu’p’a’MAn’I says ‘some author or compiler so named.” Mane’s wana. 
retains the name exhibited'in the text andi calls him: Upydéva. But S‘aicrisun’a hints, that his ape 
peilation is Diva’carna, While Acuycra interprets the phrase as commendatory of an unnamed 
writer: and RagHonanpana, or the commentator who has assumed his designation, intimates, that 


the author himself has here delivered his own doctrine. Uoyórta is again mentioned in another place, 


Vide C. 11. Sect. 6. § 32. 
The text of Ya‘snvawacya is thus expounded in Racuonanpina’s treatise entitled Ddyatat- 


wa. ‘ In regard to the land, acorrody, or slaves, though acquired by the grandfather ; as the father 
€ has the property of them, in right of his being the person who presents a funeral oblation at solemn 
€ obsequies, so, if his property cease by death or other cause, his sons have a right, though their uncle 


€ survive, to so much as should have been their father’s share,” 
eS EEE 
* Mev, 9 104. Vide § M. + Cited as from Na’repa, but is part of a passage of De’ ala, 


t Gsoraua, 23. 2, 


h BAUD’EA'YANA. § Ya/snyawareva, 2, 122,- 


q S’anc’na, and LICHITA, 


8, But not withe 
out his consent: 
as appears from 
many passages 
of MENU, &c. 


9, A text ‘of 
YA/INVAW- 

ALCYA conrerne 
ing the equal 
right of father 
and son, cited 
and explaiued, 


À grandson, 
whose father is 
dead, shares 
with bis uncle 
the grandfather’s 
estate, 


10. And a great 
grandson, 

whese father & 
grandfather are 
dead, shares the 
great =giandfae 
ther’s property, 


1i, Wf the text 
be otherwise 
explained, 
grandsons, 
whose father is 
livmg, would 
participate 
wiih their fa- 
ther and uncle, 


12, The former 
interpretation 
agrees with the 
context, 


13. Cerrody, 
mentioned in 
the preceding 
text, explained, 
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‘ allotments, dies leaving a son; and the other survives; and the father after- 


‘ wards deceases; the text, declaratory of similar ownership, is intended to 


n 


obviate the conclusion, that the surviving son alone obtains his estate, because 


n 


he is next of kin. As the father has ownership in the grandfather’s estate ; so 


have his sons, if he be dead. There is not in that case, any distinction founded 


on greater or less propinquity ; for both equally confer a benefit by offering a 
funeral oblation of food, as enjoined at solemn obsequies?” Such is the author's | 
meaning. 


10. Accordingly a great grandson, whose father [as well as grandfather*] 
is deceased, is in like manner an equal claimant with the son and grandson, For 


he likewise presents a funeral oblation. 
Į 


I}. But, if sons had ownership, during the life of their father, in their 


grandfather’s estate, then, should a division be made between two brothers one of 


whom has male issue and the other has none, the children of that one would 


participate, since [according to your opinion} | they have equally ownership, 


12. It should not be objected that such cannot be the meaning of the text, 
as not being the subject premised; for the case of grandsons by different fathers, 


was the proposed subject. 


13. A  corrody” (§9) signifies what is fixed by a promise in this form, 
e Twill give that in every month of Cartici.”? 


Annotations, 
19 


2, Wus the proposed subject.] It was the subject of the preceding passage in Ya/snyAWALe 
cya’s text.£ 
13. A corrody,| The author explains corredy (niband’ha) as signifying any thing which has 
been promised, deliverable annually, or monthly, or at any other fixed periods. S’ricrisuy’a. 
RAGHUNANDANA, in the Déyutate, cites from the Calpateru this definition, “ A fixed amount 
** granted by the king or other authority, receivable from a mine or similar fund.” 
a RS aa 
© MARBRI WARA. 


+ S'RICRYSAN’A, $ Yasnvawareya, 2, I2 


JIMUTA VAHANA, oH 
14, 


meant. 


“ Chattels.”] From their association with land, slayes must be here 


15, Or the meaning of the text (§9) may be, as set forth by Dua res WARA, 


i | 


A father, occupied in giving allotments at his pleasure, has equal ownership 


‘ with his sons in the paternal grandfather’s estate. He is not privileged to 


5 


make an unequal distribution of it, at his choice, as he is in regard to his own 


rea 


acquired wealth, 


16. So Visny’v says “ When a father separates his sons from himself, his 
will regulates the division of his own acquired wealth. But, in the estate in- 


‘* herited from the grandfather, the ownership of father and son is equal,” * 


17. This is very clear. When the father separates his sons from himself, 
he may, by his own choice, give them greater or less allotments, if the wealth 
were acquired by himself: but not so, if it were property inherited from the 
grandfather; because they have an equal right to it. The father has not in 


such case an unlimited discretion. 


18. Hence [since the text becomes pertinent by taking it in the sense above 
stated ;} or because there is ewnership restricted by law in respect of shares, and 


not an unlimited discretion ;+] both opinions, that the mention of like ownership 
FF ep nr arr E 
Annotations, 


14, Slaves must be meant.] Immovables and bipeds are mentioned together in a subsequent 








text. From that association, it is inferred, that the term chattel here intends biped or slave. Cav’ 
D’A MAN’, 

For if the term intend substance in general, the mention of Jand and corrody, and the hese 
notice of chattels, would be superfluous, AcuyuTa, 

15. Asin regard to his acquired wealtn.| He may not in this case, as in the distribution of 
his own property, (for there he had the option.) give unequal shares to his sons. 


18. Both opinions ought to be rejected.] The opinions, here rejected, are those of the author 


Dayatatwa. 


S’/nicRisHN’A and ÅCAHYUTA. 


SS e e l e n e 
# Visan’o, IT. 1—2. Vide Infra, § 55, and § 76, 
+ S/RicRYsAN A and AcCHYUTA, 


of the Mitacshará and others, 





$ MAin’s/wara, 


l4. Chaitels in. 
tend slaves, 


15. Or the text 
may be under- 
stood as forbid. 
ding the unes 
qual division of 
Property ances 
trel, 


16. That agrees 
with a passage 
of Visen/v, 


Ij. The father 
may distribute 
his own acqui» 
sitions as he 
pleases, but not 
tke patrimony, 


18, The doc- 
trine of the Mi- 
tacshara &c, 
concerning €> 
qual participa- 
tion of father & 


son, & the right 
of the latter to 
require partiti- 
on, is rejected, 


19. Other texts 
similarly forbid 
an equal divi- 
Sion, 


20 The father 
takes a double 
share as usual; 
and the parti- 
tion is by his 
Choice, 


9), A passage 


of Meno and 
VISHN’U, ex- 
empting from 
partition the 


patrimony Te- 
covercd py the 
father, unless 
by his free will, 
does not autho- 
rize the sons 
to demand par- 
tition of other 
patrimony ae 
Bainst his will: 
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provides for an equal division between father and son in the case of property 


ancestrel, and that it establishes the son’s right to require partition, ought to be 
rejected, 


19. Other texts should be explained in the very same manner.. 


20. It is consequently true, [since the texts above cited do not imply cos 
ordinate ownership,* | that the father has his double share of wealth inherited 
from the grandfather or other ancestor ; and that a distribution takes place at the 


will of the father only, and not by the choice of his sons. 


21. “If the father recover paternal wealth [seized by strangers, and+] 


ee not recovered | by other sharers,t nor by bis own father, |} he shall not, 


“ unless willing, share it with his sons:. for in fact it was acquired by him.’ 
In this passage, Menu and Visuwv, declaring that he shall not, unless willing, 
share if, because it was acquired by himself, seem thereby to intimate a partition 


among sons even against the father’s will, in the case of hereditary wealth nat 








Annotations, 


19. Other lezis] A text of VRYHASPATI, copcerning the equal power of father and som- over 
property movable or immovable, acquired by the grandfather, ighere alluded to. MAHESWARA. 

Such text mast be interpreted as forbidding an equal distribution of the grandfather’s property, 
among the grandsons, by their father. S’nicuisun’s. 

20. Has his double share.] It is true, that he has. two shares, since passages, which will be 
hereafter cited, authorize him to reserve a double allotment when partition is made in ‘his lifetime. 
S‘ricatsun’a, Cuv’o’aman’t, and ACHYUTA. 

At the will of the father.| By the text of Gauvrama before cited ($ 4), partition depends on 
the father’s choice. S’ricrtsun’s &e. . 

21, And not according to his own pleasure.] Not according. to his mere will: but as choice 
governed by dread of sin inclines. Thus it must be understood, that, if they be able to subsist by 
other means, there is no offence in his giving them no share of land or similar property recovered by 
him, Forit is the unequal distribution of patrimony not so retrieved, that is prohibited, S’ni- 


CRISHN’A, 








* AcuyuTa 


+ S‘eicrisan’a, 
] Manz’s’wara, 


$ Sricrisun’a and AcayeTas 
X Mrwu, 9. 209, 


JIMOTA VAHANA, 99 


acquired [that is, recovered,] by hin. But here also, the meaning is, that a 
father, setting abont a partition, need not distribute the grandfather’s wealth, 
which he retrieved: but must so distribute the rest of it, and not according to 


his own pleasure. Those authors do not thereby indicate partition at the choice 


of sons. 


29, The father has ownership in gems, pearls and other movables, though 
inherited from the grandfather, and not recovered by him, just as in his own 
acquisitions; and has power to distribute them unequally, as YaunyAwaucya 
intimates. “ The father is master of the gems, pearls and corals, and of all [other 
‘ movable property :] but neither the father, nor the grandfather, is so of the 


* whole immovable estate.’* 


23. Since the grandfather is here mentioned, the text must relate to his 
effects. By again saying “ all” after specifying “ gems, pearls &c.” it Is shown, 
that the father has authority to make a gift or any similar disposition of all effects, 
other than land &c, but not of immovables, a corrody aud chattels [i. e. slaves. ] 
Sines here also it is said “ the whole,” this prohibition forbids the gift or other 
alienation of the whole, because [immovables and similar possessions aret] 
means of supporting the family. For the maintenance of the family is an indis- 
pensable obligation; as Menu positively declares. ‘ The support of persons 
‘* who should be maintained is the approved means of attaining heaven. But 
hell is the man’s portion if they suffer. Therefore [let a master of a family ] 
* carefully maintain them.” $. 

rr ee ON 
Siistations. 


93, By again saying “tall.”] The separate use of the term “ all’? must be meant to suggest + 


gold and other movables. For it cannot be an epithet of gems &c. since it docs not agree in number. 


C’RICRISHN’A. 











* Cited also as a passage of Ya’snvawaucyA by S/ricrisan’a in the Didyacrama, and Ragnowvanpana in the 
Déyaiatwa. But the quotation in the Mitdcshard, (whence it has been evidently taken,) is anonymous. 
t S/RickisHn‘a, t Not found in Mrnu’s institutes, 
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WALCYA, 


23. His 
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text 
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24. The prohibition is not against a donation or other transfer of a small 
part not incompatible with the support of the family. For the insertion of the 


word “ whole” would be unmeaning [if the gift of even a small part were for- 
bidden.* | 


25. From the express mention of immovables, a prohibition is inferred by 
the analogy exemplified in the loaf and staff, against the gift or other transfer of 


a corrody or of slaves. 


26. But, if the family cannot be supported without selling the whole 
immovable and other property, even the whole may be sold or otherwise disposed 
of: as appears from the obvious sense of the passage; and because it is directed, 


that a man should by all means preserve himself. 


——$————— aaa a a a an 


dnatationg, 


25. The loaf and staff] This example of analogy, to which frequent allusion is made in argu. 
mentative writings, is variously stated, According to one explanation, the reasoning, exemplified by 
it, is analogy drawn from association, According to another, it is an argument a fortiori, A loaf 
having been jeft suspended on a staff, the loaf is missing and the staff is observed to have been gnawed 
hy rats: it is concluded, that the loaf has been devoured by them, A staff being thrust through 
loaves, these are necessarily brought by bringing the staff. , Other explanations are given: but the 
result is similar. S’nicrisun’a, Manz’s’wara &c, Also Racu, Déyatatwa. Vide infra. C. 3. §. 15, in 
notis, 

A prohibition is inferred.| The prohibition extends to a corrody and slaves, because they are 
exhibited in conjunction with land, (YA'JNYAWALCYA, 2. 122) MAHESWARA. 

Because the three are yoked together. S’Ricrisun’a, 

26, As appears from the obvious sense §c.| For the obvious sense of the passage inculcates 
the obligation of maintaining the family. 

In like manner, if there be no land or other permanent property, but only jewels or similar 
valuables, he is not authorized to expend the whole: for the reason holds equally, But the declara. 


tion of a power ever movables supposes the existence of both sorts of property. It should he so 


Ricderstood. S’ricrisHn’ a. 
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” Snicnisan’a, 
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27. It should not be alleged, that by the texts of Vya'’sa (“A single par- 
“ cener may not without consent of the rest, make a sale or gift of the whole 
“ immovable estate, nor of what is common to the family.” < Separated kins» 
“ men, as those who are unseparated, are equal in respect of immovables: for 
“ one has not power over the whole, to give, mortgage or sell it.”*) one per- 


son kas not power to make a sale or other transfer of such property. For here 


Aimotations, 
27. Ht should not be alleged &c.] To refute Cuan’pe’s’wara’s doctrine, that gift without the 
consent of coheirs, is invalid ; and that such gift, though actually made, must be set aside, as the mere 


semblance of donation; the author states it by way of objection. S’ricrisun’s and AcuyutTa on 














Diya.bhaga, Ca's'ira'ma on Déyatatwa, 

The author here imagines an objection to the opinion which he himself entertains, that a gift or 
other alienation made by an unseparated brother, or coheir, is valid like a transfer made by a father, 
Ragu. on the Déya-bhaga. 

In fact, the requiring of the assent of coheirs in the case of separated brethren, is for the pur. 
pose of ascertaining the fact of partition and settling the limits, like the consent of townsmen and 
neighbours, Therefore the transfer is valid without the concurrence of a separated coheir: as has 
becn shown in the Mitacshard, Raen. Dayatatwa. 

On the question whether goods held in common may or may not be aliened by one of the parces 
hers, some maintain, that joint property may not be given away by one parcener, because joint or 
common property is mentioned in a textof Menu} among things not fit to be given. It is accordingly 
declared by two passages of Vya’sa,t that a single parcener has not power to make a gift or other 
alienation. The notion of these writers is, that a sale or other transfer made by the will of a single 
parcener, is invalid, because all have property in the whole wealth; for they maintain a common 
right to the whole, vested in all, That is wrong: -for a common property vested in all is denied by 
the author of the Daya-bhdga, because there is no proof of it. S’ricrisun’a, Déyacrama. 

Separated kinsmen.] This is according to the reading in the Mitdcsharé, Ddya-bhaga, Daya. 
taiwa, Veramitrédaya, &c. But in the Smritichandricd, Parijata, Calpataru, Retndcara, Chin. 
tamant &c. the reading is Déyadah, “heirs,” instead of Sapin‘déh, “ kinsmen.” However, 
Cnaw/p’e’s'waRA remarks, that “¢ heir’? here signifies son &c, And the term is so explained by the 


author of the Pracits’a. 








_ * Both stanzas are here ascribed by Ji/au/ra-va/aana (and similarly by S’ricrisun’a) to Vya’sa; but the second 
i3 Cited in the Retnácara as a passage of Vrinasrati. 
t The passage here cited is not found in Menv’s institutes, and is quoted by most compilers fram VRYHASPATT. 


The author of the Viedda- Chandra has silently introduced mto it, a reading, which, if genuine, would make it confirm the 


contrary doctrine. For, as read by him, the passage in question cnumerates void gifts, 
t Cited in the text, 
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also [in the very instance of land held in common,*] as in the case of other 
goods, there equally exists a property consisting in the power of disposal at 


pleasure, 


a8 But the texts of Vyasa (§ 27,) exhibiting a prohibition, are intend- 
ed to show a moral offence: siace the family is distressed by a sale, gift or 
other transfer, which argues a disposition in the person to make an ill use of his 


power as owner. They are not meant to invalidate the sale or other transfer. 


29. So likewise other texts (as this, “ Though immovables or bipeds have 
“ been acquired by a man himself, a gift or sale of them should not be 
“made by him, unless convening all the sons.) must be interpreted in the 
same manner. For here the words “ should’ “ be made” must necessarily be 


understood, 


30. Therefore, since it is denied, that a gift or sale should be made, the 
precept is infringed by making one. But the gift or transfer is not null; fora 


fact cannot be altered by a hundred texts. 
See 
aointiens, 

#9, Not to invalidate the sule.| Since there is not a general property of the whole, a commu- 
nity of rights, consisting in there being numerous owners to the same thing, does not exist: and 
community signifies only the state of not being separated, But here it is the notion of the author of 
the Déya.bhdga, who maintains a several right to a part vested in each person, that nothing prevents 
a donation or other transfer of the coparcener’s own share, even before partition, since a common 
property isalready vested in him. S'’ricrisan’a, Dayacrama. 

29. Must be understood,| Itshould not be asked why may not the words understood be “ is” 
€ valid? or * is’ < possible’? Were it so, the verb could not be governed by the same term with the 
participle (“* convening.’’) S’ricrisu’na on Daya.bhaga. 

30, A fact cannot be altered by a hundred texts.| Ifa Bréhman’a be slain, the precept ‘ slay 
<€ nota Bréhman'’a,” does not annul the murder: nor does it render the killing of a Bréhman’a 


impossible, What then? it declares the sin. Racn. on Déya-bhdga. 
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31. Accordingly [since there is not in such case a nullity of gift or alien- 
etion.*] Nanrepa says: « When there are many persons sprung from one man, 
who have duties apart, and transactions apart, and are separate in business, 
“« and character, if they be not accordant in affairs, should they give or sell their 


‘© own shares, they do all that as they please, for they are masters of their own 


“ wealth. 4 
See 
Armgtations, 

31. Narena says.) The passage of Na’rep.’s institutes, here cited, is otherwise interpreted 
‘by different compilers; and is generally understood as declaring the separate and independent 
right of coheirs, who have made a partition. It is so expounded in the Smrttichandricd, Retna. 
cara, Chinthman’i, Viramitrodaya &e. But, in the-present quotation, it is- apparently understood 
as relating equally to-divided and andivided shares. 

The author of the Viramitrédaya, giving a summary of this doctrine, says, ‘ Jimu’TAs 
€ ya’aana, having cited two passages of Vva'sa (§27), affirms, that they are not intended to 
¢ incapacitate a single coheir for making a sale or gift; since he has property defined to be a 
© power of disposal at pleasure,.in the case of immovables, precisely as in that of other effects; and 
í since those texts cannot declare null an actual gift consisting in the relinquishment of the property 3 
‘ for the fact cannot be altered by a hundred texts. But the prohibition is levelled against wicked 
& persons, and is intended to declare the alienation sinful, because it is injurious to the family, if 
€ there were no sufficient cause for the alienation, such as the distress of the family or the like. 
€ So the texts (§29) relative to separated coheirs must be explained as above, Accordingly 


€ Na’repa authorizes generally a sale or any other alienation ($31). Since the text specifies the 


‘ reason, ‘ because they are masters of their: own wealth,” it relates to -immovables; for it would. 


t else be impertinent.’ © 

Srickisan’s and Acsyuta on the Déya.bhaga of Jimo’ra-yuand, and Ca’s’mna’ma on the 
Dayatatea of Raguonannana, remark on Na’repa’s text (13. 43.) © This relates to gift or 
alienation by a well disposed man. But the prohibition was relative to an ill disposed person. 
[Consequently there is no contradiction.t] It is here expressly declared, that the gift or 
alienation is valid without consent of heirs, And thus the prohibition of gift or sale of the whole 
estate, unless in distress, must be understood as especially regarding immovables (lend &c.) rather 
than chattels (gems, pearls, coral &c.). But, if this relate to a man’s own acquisitions, the pres 


ceding text (§22) would be impertinent, [For he had of course power over them, since they 


were acquired by himself TJ’ 
————eOe eee SSS SSS em 


# Sricrisan’a and ACHYUTA. 
+ Na’rupa, 13, 42-49. Several variations occar in the reading of this passage: particularly in the third asd 


» 


‘fourth verses of the firstatanza 5 25 Samyac, well, for Privhar, aparts and Criťyéshu for Cáryćsňu, 
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DAYA-BHAGA OF CHAP. HL 


We resume the subject. Thus, for the reasons before stated, since the 


ancestor would be incongruous ;* and since it canuot be intended by the text 
(§ 9) to confer on sons a right to demand partition; that text must either be 
meant to prevent an unequal distribution depending solely on the father’s pleasure, 
[according to Duaa’re’s‘wara’s interpretation ; § 15. +] or it must intend the 
equal right of a nephew whose father is deceased, to share with his uncle ; 


[conformably with the other exposition. § 9 £] 


33. Thus [since sons have not power to require partition§| a division 
even of wealth inherited from the grandfather must be made by the sole choice of 
the father. But, with this difference, that it is requisite, the mother should have 
ceased to be capable of bearing Issue; whereas, in the instance of his own 
acquired property, partition takes effect without that condition. But, after the 
demise of the father, it takes place equally in the case of both sorts of property 
[the father’s estate or the grandfather’s |] without distinction. 


34. ‘Therefore the periods of partition are two, even in the case of wealth 


inherited from ancestors. 











Annotations, 

32, We resume the subject.] That sons have not a right to participate equally with the father 
in the grandfather’s estate, and that partition is not exigible at the will of grandsons, are positions 
which constitated the subject under consideration. Ciru’p’a’MAN‘I and S/RiCRISHN’A. 

Partition of the estate of a paternal grandfather or other ancestor, was the subject. AcuyuTA. 

Since equal participation would be incongruous.| For a reason which will be subsequently 
stated. S'RÍCRYÝSHN’A. 

For it is provided by positive institute] (§35.) that the father shall have two shares of sach pro. 
perty. 

Since it cannot be intended &c.| For the reasons before mentioned. S/nica¥san’s, 


34. The periods are tæo.] The cessation of the father’s property, by death or otherwise, and 
IIAEO aa ey eR Di gr np OP PPS 
A A EFA 

* Mane/s/wara reads ‘since the erdaining of equal participation &c. would be incongruous.’ inserting the word 
Pid kina, which ts omitted by S'aicxisaw’a in his reading of this passage. 

+ Mainn’s’wara, t Conformably wits Usyo’ra’s exposition, Mann’s’wara, 

$ S‘RicwiSHN ‘A. | Cau’pa man’s, @ Na‘rapa, 13. 14, 


Mane’s’waRa, 
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35. In such case, if the father voluntarily make a partition with his sons, 


JIMUTA VAHANA, 


he may reserve for himself a double share of property ancestrel. For Vrinas- 


paty, saying “ The father may himself take two shares at a partition made in 


“ his life time;” and Na’‘eepa*, “ Let the father, making a partition, reserve 


* two shares for himself ;” do so ordain, without restriction. 


35. Besides, adouble share of the grandfather’s wealth is the father’s due 


by this [following] argument. 


37. Deductions of a twentieth part (with the best of all the chattels,) 


and of half a twentieth, and of a quarter thereof, are propounded by a passage 
of Menu: (“ The portion deducted for the eldest is the twentieth part of the 


“ heritage, with the best of all the chattels; for the middlemost, half of that; 
B 
Annotations, 


the father’s own choice, provided the mother be incapable of bearing more children, are the two pea 
riods here meant, Butia fact, whether it be an hereditary estate, or his own acquired property, the 
time of the father’s property ceasing is the only admissible period of partition. The distinction is, 
in the case of dividing the grandfather’s estate, that the circumstance of the mother’s being incapable of 
bearing more children is associated with it, This should be understood ; 
a distribution made by the father, his ‘property in the share receivable by his son is annulled by his 


own relinquishment. Else, if the father’s property subsist, his goods could not become heritage, nor 


for, even in the instance of 


be subject to partition ; since his sons have no previous vested right. S’ricrisun’a. 

35, Without restriction.} According to the author’s own doctrine, the double allotment cone 
cerns hereditary property only, and is consequently propounded with discrimination of cases. But, 
according to the opinion of his opponent, who admits the double share in the case of the father’s 
own [acquired] property, the allotment of such share is here declared in regard to the grandfather's 
estate also, since there is no specified restriction of it to the father’s wealth, Racu. on Daya-bhaga, 

86. By this argument.} Having in the preceding paragraph shown, that a double allotment 
for the father {s ordained by express passages of law, the author proceeds to show by the following 
reasoning, that, since a double share is allotted to the elder brother, two shares must æ fortiori he 
given to the father who is entitled to greater reverence. MAHESWARA, ' 
37. Middlemost.] Here the word middlemost intends the next after the eldest: and those 


born after him are all comprehended under the term youngest, S’ricrisun’a. 











* Narena, 13, 12, Vide § 46, + Cnu/o'a/mant, S/ricrisan’s, &e, 
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“ for the youngest a quarter of it,’*) and shares increased by one portion, by 
half of one, and by a quarter, are propounded by other passages of the same 
author: (‘Ifa deduction be thus made, let equal shares of the residue be 
“ allotted: but if there be na deduction, the shares must be distributed in this 
i manner ; let the eldest have a double share; and the next born, a share anda 
“ half; and the youngest sons each a share: thus is the law settled.’+) Gau- 
TAMA likewise, after directing, that “ A twentieth part shall belong to the eldest, 
“ besides a pair [of goats or sheep, | a car, together with beasts that have teeth 
“in both jaws, and also a cow and bull ;”t (i. e. a pair of goats, or the like, a 
ear with horses or other beasts having teeth in both jaws, and a bull together with 
& cow; all this shall belong to the eldest ;) and after directing, that “Cattle blind 
“ of one eye, or aged, dwarfish, or disfigured, shall helong to the middlemost, 
“ af there be more than one;™§ (i. e. aged or old, dwarfish or stunted, disigur- 
ed or having a distorted tail; these shalf appertain to the middlemost, provided 
ihe cattle be numerous;) and after further directing, that ‘‘ A sheep, grain, iron, 
€ a house, and, together with a cart, one of each sort of quadruped, shall be 
“ given to the youngest; all the residue shail be equally divided ;”f (i.e. a 
sheep and other things, as specified, shall be allotted to the youngest ; but Iet the 
brethren divide equally the whole of the residue;) has by the following passage 
allotted a double share to the eldest: “ Or let the first born have two.shares, and 


* the rest take one a piece.” T 








Annotations, 


A pair of goats §c.} Or of sheep or other cattle, But kine are separately mentioned, 
S’ricrYsuN’A. 

Provided the caltle be numerous.| But if they be few, the distribution should be adjusted 
in proportion to the deduction receivable by the eldest. S’xicrisun‘a, 

A house.| A babitation other than that which is the father’s abode. For so S’anc’ua ordaing 
‘Stnicrisin’a. 
eee EE 


æ Menv,%, 119, + Mrwo, 9 116-117, + Gaotama, 28. 5. 
¥ Gautama, 28, & i GAUTAMA, 28, 1-8. J Gautama, 28, 9-10, 
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88, It must not be argued, that the eldest has a double share allotted to 
him as the acquirer of the wealth. For the allotment of two shares is directed 
« if there be no deduction :” now a deduction could not be supposed in the case 
of an acquisition ; and, since the middlemost and youngest are not, inas:nuch as 
they are acquirers of the property, distinguished froin the eldest, the assigniug of 
a share and a half, or other less portion, [as a share and a quarter,*] to them, 


would be incongruous, and the use of the term “ eldest” &c. would be imper- 


tinent, 


39. Accordingly, in the case of a partition between an appointed daughter 
and a true legitimate son, Menu ordains, “ A daughter having been appointed, 
sif a son be afterwards born, the division of the heritage must in that case be 
s equal, since there is no right of primogeniture for the woman.” } Thus pro- 
pounding equal partition, because there is no right of primogeniture in this 
instance by reason of her sex, the author thereby intimates, that a male would 


Have had a double share [in right-of his being eldest. 1] 


40. In regard to what is said, that as in the instance of the Holdca, a 


ee RL 
annotations, 

29. Accordingly.| Since -priority of birth determines the right to a superiour alletment. 
ACHYUTA, | 

Since the right to a double share is founded on primogeniture. S’ricrisun’a. 

40. As in the instance of the Hólácá.] The author proceeds to refute the opinion of some 
“writer, who reconciles the-matter en the principle of -the reasoning taught under the head of Holécg. 
Maany’s’wAra. 

It is the Sth topick in the third chapter of the Ist book of Jarmin1’s Mimdnsd. Vide infra. C, 6. 
Sect, 1.—§ 22, 

The Hélécd is the festival of spring (Vasanta), and is observed by the Prachyas. S’ricrisHn’A. 

Jt is called Holdeé or Holi. The Prdchyas are the orientals contrasted with the Udichyas, 
or people of the north, and Décshin’diyas, or people of the south. The celebration of the Hole 
is peculiar to the eastern Hindus, as the festival or worship of Carunjarca is peculiar to the 


southern Hindus. See S’ricrisun’a, &e. 
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¥ SinicrYsun’a, + Mino, 9.134, Vide infra. C. 10. § 2. $ Raen, on Daya-dhiga, 
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passage of revelation to this effect, “ The Holaca ought to be performed,” is- 
assumed for the justification of the practice of celebrating that festival which is 
in use among the Prachyas ; (for it can be sufficiently justified by such a pas- 
sage ; and one, containing. the word Prachya or other restrictive term, need not be- 
supposed, since the proof of it would be burdensome ;) so, in this case likewise, 

a passage of revelation in these words, “ Let the acquirer take a double share,” 
must be inferred, and not one containing the word. “ eldest” ‘or other restrictive: 
term, ‘That argument is not nght; for, in the one case, the practice observed: 
by the Prachyas can be justified by a general precept of revelation, which must. 
be presumed to-that'end. It should not-be alleged, that one containing the term. 
Prachya must be supposed for the sake of justifying the omission of that festival 
by others than Prachyas. Omission, consisting in nonperformance, is no fit reason 
for presuming a lost revelation. But, here, since Menu and the rest use the word 
** eldest,” a passage of scripture containing that term ought to be presumed to 
justify its insertion ; not one exhibiting the word “ acquirer ;’* since there is no 
necessity for assuming this: nor is there any special authority for the proof of one 
containing both terms. H should not be alleged, that, since it is necessary to 
suppose a revelation for the purpose of authorizing the acquirer’s double share 
In other cases, that may. be the origin of.the law-in:-this case also, forit is an easy. 
conclusion, and the word. “ eldest’? may signify the acquirer. The reverse is 
equally possible ; for, if arevelation containing the term “ eldest” be supposed, 
even the word “ acquirer” might just as well be presumed to signify. eldest, 

since there is no ground of preference. Besides, on the same principle of facility, 

a supposed passage of scripture, containing three, four, or more terms, may. 
be any. how inferred from reasoning; and the terms-of the whole law may be 

made to relate to it, by. interpreting them according to. analogy- and metaphor z- 
and thus may you. demonstrate your skillin-thelaw. ‘Thercfore, since an esta- 

blished practice, or a sentence of memorial law, from which a passage of Scripture 

1s to be inferred, may be sufficiently justified by assuming a passage in-which the- 


particular practice is described, or the words of the law are contained ; more 
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should not be presumed. And such is the import of the reasoning, instanced 
under the head of Holdca. 


Al. Accordingly [since primogeniture and acquisition are severally, and 
independently of each other, reasons for the allotment of a double share,* | 
Vasisut’ua, having ordained a double share for the eldest brother, separately 
propounds the allotment of two shares to the acquirer. Thus, after premising 
“ Partition of heritage among brothers,’+ he says “ Let the eldest take two 
« shares ;"t and at no great distance adds: ‘ He, amongst them, who has 
e made an acquisition, may take a double portion of it.’@ Two shares being 
thus ordained by this author in right of acquisition, his direction for a double 


allotment, to-be given to the eldest brother, would be impertinent.. 


42. The right of taking a double share, too, is not confined to the case of 
primogeniture. ‘Thus Vrinaspatt says: “ The eldest by birth, by science, and 
“ by good qualities, shall obtain a double share of the heritage, and the rest shall 
“ share alike: but he is asa father to them.” If the allotment of two shares 
were only in right of acquisition, the mention of birth, science, and gocd 


qualities, would be useless. 


43. This double portion-is applicable to the case of partition among whole 
brothers [or among half brothers only ;§] and the deduction of a twentieth- part 
for the eldest is relative to partition among brothers of both the whole and the 


lialf blood. For Vuinasrati. says: “ All sons of regenerate men, born of 
Cg a a ST at a 


Annotations. 


41. Would be impertinent. | For two passages of ene author cannot’ signify the same thing ;. 


since one of them would be superfluous. S‘ricrisHn’A; 

43; All sons of regenerate men.| Curruca Buarr’a infers from this and the following- 
passage of Menv’s institutes, (9. 157.) that no deduction is allowed in faveur of the first born at 
æ partition among the sons of a S'údra man. Jimo’ra.va’HANna’s commentators, Cru’pa‘man’1 and- 
SNR a 


+ Vastsnt’sa, 17, 36, $ Vasisnr’na, 17, 37. 
§ S’Ricrisen’a and ACHYUTA,- 


Tai S‘ricrissn a and ACRYUT4e- 
T Vuasisat’na, 17, 4% 


Vasisur’- 
distinctly 
two 


4l, 
UA 
assigns 
saares to the 
eldest brother, 
aud two to the 
acquirer, 


42, Vuinaspae 
TI authorizes 
two shares in 
right of Lirth, 
knowledge and: 
virtue, 


43, The alot- 


ment of two 
. Shares concerns 
partition a- 
mong brothers 
of the whole 
blood only, or 
of the half 
blood only, 
The deductioa 


of a twentieth 
&e, regards the 
half blool, as 
is hinted by 
VRÝHASPATI, 


44, For this be- 
ing restricted to 
the half blood, 
the other re- 
lates to the 
whole blood. 


45, The deduc- 
tion is -disal- 
lowed in the 
case of brothers 
equally merito- 
rious, 


46, Thus the 
elder brother 
being entitled 
to two shares of 
the patrimony, 
surely the fa- 
ther shall have 


two shares of it, 


That is hinted 
by Ynriuasra- 
SI, 
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‘ women equal by class, should share alike after giving a deduction to the 


© eidest.”* 


44, Since partition among sons born of several wives, equal by class, is 
here stated as preceded by a deduction, it follows, that the doctrine of a double 
share relates to the case of whele brothers: and this is proper, for the elder bro- 
ther has the greater weight among his brethren, from the circumstance of his 


being of the whole blood. 


45. The deduction also of one in ten cows &c. must not be made. Sse 


Meno declares : ‘“ Among brothers successful in the performance of their 


‘daties, there is no deduction of the best in ten, though some trifle, as a mark of 


“ ercater veneration, should be given to the first born.’’¥- 


46. By the reasoning thus set forth, if the elder ‘brother have two shares: of 
the father’s estate, how should the highly venerable father, being the natural 
parent of the brothers, and competent to sell, give or abandon the property, and . 
being the root of all connexion with the grandfather’s estate, be not entitled, in 
like circumstances, to a double portion of his own father’s wealth? Vainasram, 


extending to the eldest son the right to a double share because he is like a-father, 
SE 
Aynotations. 

S'eforisun’a, oppose that doctrine, and assert the right of a S’dédra’s eldest son to the established 
deduction. But Raswunanpana, in the Déyatatea, supports Cuuie’ca Buat’s’a’s opinion. Tke 
arguments are long. | 

45, Successful in the performance of their duties.] Et is here understood, that all have 
equal good qualities, But, if endowed with siperior qualities, the eldest has his regular deduction. 


“7,4 


CEU D'AMAN’ 


The meaning is ¢ though successful.’ But, if incapable, the rather shall there be no deduction. 
Maun’s’waRa. 
46. Extending to the eldest son,| By ascribing to the first born equality with the father, 


it is implied, that, in like manner as the father has a right to two shares, when a partition of bis 





— ae 








* Meno, 9. 156. Though here cited from Vriaasravi; but it is quoted from Menu in the Dayatatwa, Calpataru, 
Retnicaru, &e, | + Mung, 9, 119. ' 
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as expressed in a passage above cited (§ 42,) does thereby intimate a maxim, 
that the father shall have two shares: and the maxim is actually propounded by 
Vrigaspati; for he ordains such an allotment in general terms: “ The father 
‘ may himself take two shares at a partition made in his life time.”’* So Na’repa 
says : “ Let the father, making a’partition, reserve two shares for himself; and 
‘the mother shall take an equal share with her sons, if her husband be 


i deceased.” t 


47. A father, distributing the goods, may take two shares for himself. The 
construction of the sentence is not, “ A father, distributing his own goods, may 


“ take two shares :” for that would contradict the doctrine before stated. 


48. Besides, if the father and son are to share equally the grandfather's 
wealth, [under texts declaratory of their similar or equal rights,t] it must be 
affirmed, that as much as is the father’s share, so much [in number and quantity, § ] 
is the son’s: not, that the very same effects, and samein quantity, which are the 


father’s, are also the son’s: for thus the property would be in common; and it 
Se eevee a cee ee ee eee 


Gniniations, 


own father’s estate is made by him with his sons and grandsons, so is the eldest son entitled toa 








double portion of his own father’s wealth, when partition is made among brothers, S'ricr¥sny’a. 


47, 
cited (§ 16) and with the text of Ha'riTA (§ 57). S'ricrisuw’s and MAHESWARA, 


That would contradict zt.] It would be inconsistent with a passage of Visun’v above 


It would contradict the foregoing reasoning (§ 36. &c.) in regard to a double share of the 
grandfather’s property. ACHYUTA, 

It would be at variance with the argoment, that, if an elder brother have two shares, when the 
grandiather’s estate is divided, surely the father should have as much. Cuu’p’s’man’r. 

It would be incompatible with the right of reserving more or less [than a regular allotment] of 
his cwn acquired property. Rasen. on Déya-bhéga. 

The last explanation is wrong, for this doctrine has not been before stated. ACHYUTA. 

48. In common.) A single article, becoming the subject of two rights of property predicated 
of two persons, is propertyin common, S’ricrisun’s, 
ee 


* Already cited, §35, t Narena, 13, 12, Already quoted, § 35, 
T MARES’ WARA. § ACHYUTA, 





N’arepa’s 
text (§ 35) ae 
gain cited, 


47, And ex. 
plained, 


48, There cane 
not be equal 
participation of 
father and sons 
in the patrimos 
ny. 


For either the 
goods must be ' 


iu common, and 
consequently 
there could be 
ne partition ; 


49. Or, if the 
son have an al- 
lotment of e- 
qual amount, 
the eldest bro- 
ther and his 
sons taking two 
shares apiece, 
would leave but 
little to a youn- 
ger brother, 


50. A passage 
of Vriasea- 
yr | concerning 
equal partici- 
pation, forbids 
an arbitrary 
&istribution, 


KT, Or it relates 
to a son of two 
fathers (one na- 
inural and = one 
adoptive.) 
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might be concluded, that like the goods of husband anid wife, no partition thereof 
could take place. 


49. Now, if the case were so, [that is, if sons were entitled to share 
with their father allotments of equal amount, while his property continued a 
the eldest, together with his son, would have fouk shares, if two must,,be allot- 
ted to his son, at the same time that two are allotted to the eldest himself in right 
of primogeniture: and one share only would belong to another brother. Thus, if 
the cldest brother have many children, and equal portions must be assigned to 
them, as to their father, a mere trifle would remain for a younger brother, which 


would be in contradiction to great authorities, 


50. As for the text of Vrinaspati: “ In wealth acquired by the grand- 
‘father, whether it consist of movables or immovables, the equal participation of - 
“ father and of son is ordained :” its meaning is, that the participation shall be 
equal or uniform, and the father is not entitled to make a distribution of greater 
or less shares at his choice, as he may do im the instance of his own acquired 


goods, It doesnot imply, that the shares must be alike. 


51, Or the text, declaratory of equal shares, may relate to a father who is 


himself son of two fathers; [one the natural, and the other the adoptive parent. ] 








Annotations, 


51. Or the text may relate] Cuu‘’n’a’man’t understands the author to propose the second 
interpretation (which is founded on a text of S’anc’Ha as by him explained ;) because this passage 
of Vainasrat: propounds the father’s want of independent power in regard to all property movable 
or immovable, and is consequently irreconcileable to other texts which allow his dominion over gems, 
pearls and the like, but deny his independence in regard to immovables, a corrody or pension, 
and slaves, But S’ricrisun’A and Acuyura restrict movables in this place to signify slaves; and 
thus reconcile those texts. They expound ‘‘ equal’? as it were alike, As the father is a sharer, so 


is the son. 


SSS a 
I Maue’s'wans, 
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53, 


‘* the same,” has been already expounded (§ 9. &c.) 


The passage, which declares that ‘the ownership of father and son is 


53. Moreover, it is said, if that father be eldest, as rescuing his own father 
from the misery to which a childless person is doomed, itis assuredly reasonable, 
that he should have an allotment twice as great as his own sons, in the same casc 
in which he would have double the allotment of his brothers, because he was as 
a father to them, for it is through him, that his sons are connected with the here- 
ditary property. But if he be not the eldest son of his father, he takes only an 


equal share with his Sons. 


54. That is not accurate. For, since a share and a half, or other specifick 


allotment, is ordained for the middlemost and other sons, itis assuredly fit, that the 


father should have a double share, in right of paternity ; and it is not proper on. 


the part of yourself and the holy writers, to direct the equal participation of 


father and son in general terms, 


55. Besides, the allotment of two shares to the father is not properly appli- 
cable to his own acquired wealth ; as appears from the circumstance, that the 
distribution of it follows his choice. The precept regarding that allotment 
would be superfluous, since he may, at his choice, have either more or less than 


two or than three shares. Nor can the text be restrictive, for it would contradict 
————————————————————————————— 
Annotations, 

32, Already expounded,| In the two modes above stated, (§. 9, and 15.) Acnyura. 

Conformably to the opinion of D’ma’re’s’waRa and others (§. 15.) Mane’s'wara, 

53, The misery to which a childless person is doomed.| The hell called Put, (Vide ©, 11, 
Sect, 1L.—§. 31.) ACHYUTA. 

54. Ht is fii he should have a double share.| Since it is not reasonable, that in the same 
case in which the middlemost has a share and a half, and the rest have other appropriate portions, 
the father should in right of paternity have less, namely a single share. S’Ricrisnn’a. 

It is not proper to direct equal participation in general terms.| For the proper direction is, 
that the father of a son, who has only one parent, should have a double share; but the father of 2 


Cshétraja, or other offspring of two fathers, should have a single share, S’ricrisu/Na. 


52, The text of 
YAJNYAWALCYA 
has been already 
expounded (§9.) 


53. It is said, 
that, being an 
eldest sou, the 
father has two 
Shares in a par- 
tition wita his 
sous, as with 
kis brothers ; 


but not unless 
he be eldest, 


54, That is 
wrong: he 
should have two 
shires in right of 
paternity. 


55. The allots 
ment of a dou- 
ble share can- 
not relate to ac- 
quired wealth, 
which the owns 
er may divide 
as he pleases, 


Tt isso declared 
by VisHNn’o, 


56. Exposition 
of the text, 


57, ÅA passage 
of iTaA’Ri’ta cit- 
ed. 


58, And explain- 
ed, 


59. A text of 
S‘ANC’ AA and 
Lic HITA €x- 


pounded, 
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Visu’su, who says: ‘* When a father separates his sons from himself, his own 
“ will regulates the distribution. But, in the estate inherited from the grand- 


‘* father, the ownership of father and son is equal.’’* 


56. The meaning of this passage is, ‘In the case of his own acquired 
< property, whatever he may choose to reserve, whether half, or two shares, or 
‘ three, all that is permitted to him by the Jaw: but not so, in the case of pro- 


* perty ancestrel,’ 


of. Accordingly Ha’ri'ra says: * A father, during his life distributing his 
“ property, may retire to the forest, or enter into the order suitable to an ased 
“< man ; or he may remain at home, having distributed small allotments and keep- 


“ing a greater portion: should he become indigent, he may take back from 


“ them.” 


58. By this text the father is authorized to distribute a.small part, and to 


reserve the greatest portion of his wealth. ‘ The order suitable to an aged 


“« man,” intends retirement, 


59. As for the text of Sanc’na and Lic’nrra, “If he be son of one father 


« (écaputra ), he may allot two shares to himself,” the sense of it is this “ The 


Ca SS STEN SA i a Aa PPS RT So 
Annotations, 


57. The order suitable fo an aged man.] If the period for becoming an anchoret be arrived, 
let him become an anchoret ; if the period for the order suitable to old age or that of a resigned 
recluse is come, let him make his resignation: or if neither of these be the case, the author declares 
‘ he may remain, having distributed allotments,’ having given them to his sons or other descendants, 
Bat if that, which he reserved, be wasted by consumption or pse, he may take back for his main. 
tenance from his sons to whom he gave allotments, Dédya rahasya. 

Should he become indigent.| Should the property reserved by him be expended, ACHYUTA, 
Should he have consumed all his wealth. S’ricrisnw’A. . 


59. If he be son of one father.) This is Jimu’ta-va'nana’s interpretation. 


D'ES WARA 


Byt CHAN- 
and the authors of the Smrtti-Chandricé and Viváda-Chandra, follow the ‘éther expos 
aan 


+ Visun’y, 17, le=2, Vide Supra, § 16, 
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‘word écapuira means son of one man: it is not a compound epithet signifying 
one who has an only son; for that mode of construction prevails less than the 
other. “ A son of one man” is a true legitimate son. The father, being such, 
js entitled to a double share: not so one who is (cshétraja) issue of the soil, 
though he be the father of the family.’ But the text before cited (§ 9.), declaras 
tory of the equal ownership of father and son, must be explained as intending a 


father who was (cshélraja) issue of the soil or wife. 


60. ‘The offspring of the soil is indeed son of two fathers. BAUD’HAYANA 
declares him so: “ The son who is begotten by another on the authorized wife of 


** a man deceased, impotent, or distempered, is son of the soil. He is considered 


‘ as son of two fathers, as partaking of both families, and as heir to the wealth. 


“e and obsequies of both.” 


61. The meaning of this is, that the son begotten by another person on the 
wife of an impotent.man or the like, with the husband’s consent, is termed 


{eshétraja) the son of the soil, 

Annotations, 
sition, “If he be father of one son;” and Va’cuespatt Mis'ra, with the author of the Madana 
raina and others, adopting this exposition, explains “ one” as` signifying excellent, and pree 
eminent, or, in short, virtuous. 

That mode of construction prevails less than the other.] According to a maxim of grammar, 
that mode of composition, in which the principal term is no member of the compound epithet, must 
not be preferred to the more perspicuous composition in which the principal term is a member of 
the compound word. ‘This maxim is bere alludedto: and the author accordingly considers ‘‘son of 
S* one” to be a simpler explanation than ‘ he who has one son,” 

61. The son begotten by another person.) A son begotten by another person on the wife of 
a deceased man ; or begotten on the wife of an impotent man with his consent. S’ricrisHy’4. 

A son begotten or procreated by another on the wife of a deceased man, is one description of 

‘shétraja, or son of the soil: another is a child begotten by a different person on the wife of a 
man not deceased, but impotent or the like, being authorized, that is, being sanctioned by the 
impotent husband. Permission having been, granted to another man to procreate a son, the child 
was sanctioned, The author explains the second description of son of the soil. But the first is not: 


sexplained by him, being considered as sufficiently clear. Man's’ wana, 


The father hag 
two shares if he 
be son ef one 
father: i, e. Jee 
gitimate, 


60. For 


to 


issue 
raised & 
childless man, 
is the offspring 
of two fathers, 
BAUD’ HAYANA 
phas so declared, 


61l. Exposition of 
„his text, 


82. Confirmed 
by a passage of 
Na/REDS, 


A$, The ambi- 
uous term, in 
he text before 
cited (§ 59.) 
must be con- 
strued absolute- 


ly. 


64. Terms em- 
ployed by the 
sacred writers, 
are not to be 
continually ta» 
‘keen in a vague 
sense, 


65. A father has 
two shares even 
of his son’s ac- 
quisitions, 


As ordained by 
Ca/tya/¥ANa, 

who allots two 
shares or a moi- 
ety to the father, 


AG DAYA-BHAGA OF 


CHAP. HM. 


62. 


 nermission of a proprietor, is considered as belonging to both the owner of the 


So Narena says: “ The produce of seed, which is sown in a field with 


« seed and the proprietor of the soil.’’* 


63. Hence [since the compound epithet is a construction not to be prefer- 
red ;+] and because the term (éeapulra) ought to be made significant in the pas- 
sage in question, as an epithet of the agent in the sentence ; the notion, that -it is 


vaguely used as an epithet of the subject, is contuted. 


64. Besides, one, who continually explains in a vague sense, terms used by 
authors tramscendently wise, as Meno, Gautama, Dacswa and the rest, only 


demonstrates his own unsettledness. 


65. Thus the father has a double share even of wealth acquired by his own 
son. For the expression is general: “ let him reserve two shares ;”f or “ he 
e may take two shares.” Ca‘ryayana declares it very explicitly: “ A father 
e takes either a double share, or a moiety, of his son’s acquisition of wealth ; and 

SSS eee 
Annotations, 


c And’? must be here supplied. In some copies, the readiog actually 


63. 
is so. 


And because. | 
MAHESWARA. 

As an epithet.] Being an epithet of the agent, it is @ condition of the action in question, 
ACHYUTA. 

The notion that it is vaguely used, is confuted.] ‘ Let the father, being (écaputra) parent 
€ of one son, allot two shares to himself.” In this precept, the allotment of two shares is the 
act to be done; and the father is the subject of it. Consequently the circumstance of his being 
écaputra is an epithet of the subject, vaguely employed. Therefore, if there be many sons, the 
father still takes two shares. This notion, entertained by others, is here confuted. Maue’s’wara, 

65. The expression is general.| Being applicable without restriction fo any property but 
that which was acquired by himself. Maune’s’wara, 

Of his son’s acquisition of wealth} Of the wealth acquired by his son. S’ricrisnn’a, &c. 
fT SR A aaa e a a ana eS a? 


+ Mane’s‘wara. Vide 4 59, 
© Vrinaseati, Vide § 35. 


+ -Na/nepva, 12.57, p 
$ NaREDA, Vide § 35, and § 46, 
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« a mother also, if the father be deceased, is entitled to an equal portion with 
« the son.” 

66. The meaning of this passage is, that the father has a right to take 


either a double share or a moiety of his son’s acquired wealth. 


67. It must not be explained thus: ‘From the acquisition of both son 
« and wealth, the father becomes entitled to two shares; but from no acquisi- 
< tion of a son, the owner keeps the whole. For it is admitted, that, when 
partition is made with brothers, one, who even has not gota son, takes two 
shares, as the gainer of the wealth: how then can he keep the whole? It must 
therefore be affirmed, that, if any relative exist, who is entitled to participate, 
dhe acquirer has two shares; but, if there be none, he keeps the whole: and 
dhus the specifick mention of father and son becomes unmeaning, like the 
singing of a drunkard. Besides, acquisition is an act causing property; and 
it is a contradiction to say that it does not produce property, since it has been 
expressly declared to do so [by the wise.* | Neither is it true, that a son is the 
property of his father. For the contrary is shown under the head of gift of a 


whole estate. ‘The term acquisition would be therefore metaphorical in regard 
2e 
Annotations, 


A mother dlso.] ‘This relates to the father’s wealth. ACHYUTA, 
“Fhat wealth, of which the son takes a share, when his father is deceased, must be here intended. 





Therefore the son’s acquired wealth is excluded. MAHESWARA. 

67. From the acquisition of both son and wealth.{ “The ambiguity arising from the use of 
the term acquisition, and that in the ablative case, instead of the relative, gives occasion to the 
author to go into a further disquisition on the meaning of the text. | 

For the contrary is shown under the head of gift of a whole estate.| For it there appears, 
that the prehibition against giving away a son is founded on reasoning, inasmuch as a son is not 


the property of his father, S’nicrYsuy’a. 





TT A a aA re Te SL E A a A ra 


# ÅCHYUTA and SricrisHn’a, 


66. Expositiox 
of this text, 


67%. Another in- 
terpretation Te- 
jected, ” 


‘68, The pre- 
cept, as above 
explained, is 
not superfuous, 


69. Tt cannot 
relate to the 
father’s own 
goods. 


%0. Nor ean it 
intend a moiety 
of iwo shares: 
i, e, one share, 


AS 


‘time. 
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to sons, and literal in respect of wealth, But that is inadmissible in the instance 
of a single term once uttered. 


68. It must not be argued, that the precept would be superfluous, since the 
son’s right to a double share is demonstrable, because the wealth was acquired 
by him; and since the father’s right to two shares is also deducible independent- 
ly of this text; [and*] their equal participation may be thence inferred. The 
precept is significant: since, without this text, there is no ground for conclud- 


ing a father’s right to two shares of his son’s wealth. 


69. Besides, if theterm “ acquisition of wealth” be interpreted as relating 
to the father’s goods, his right of taking two shares, or a moiety, at his choice, 
would be inapplicable, for his power of taking according to his pleasure, and the 
exercise of his will, are unrestricted. He may choose to take a share and a half, 
or one and a quarter, or three quarters of one share. How then are only two 
cases stated? That it cannot intend a restriction [to those two cases+] nor relate | 
to the father’s own goods, has been already shown [from two passages before 
cited :} | and it is as fit that he should have a moiety of his son’s acquired 


wealth, asit is that he should have two shares of such wealth, 


10. Nor does the text intend his taking a moiety of two shares, or in other 
words a single share. For moiety and share being relative terms, imply a some- 
thing of which they are parts: and, since they are equal in regard to the person 
-and to the act of taking, they cannot relate to each other. As the interpretation, 


which takes the relative term “ double share,” in construction with “ acquisi- 


t 





Annotations, 


In ihe instance of a single term once uttered.] For it is a maxim, that a term, uttered once, 
conveys a single meaning: andit would be inconsistent to give it two different senses at the same 
pry 
S RICRISIN‘’A, 


a SS SS NT NTR TNR 





* ACHYUTA, + Sricrisun’s. 
J S’ricrisun’a, See Visaw’s, cited § 16, & 55, and Ha‘nira quoted § 57, 
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tion of wealth” in the ablative, is unexceptionable, it is also right to construe 
the word moiety with it; for the terms are contiguous. A moiety of the wealih, 
therefore, is meant ; not a moiety of two shares, or in other words a single share : 


for it would be improper, while the obvious term, “ a single share,” might have: 


been used, to employ aterm, which does not express that sense. A moiety of the. 


wealth, then, is the right interpretation. 


"1. Here, the father has a moiety of the goods acquired by his son at tire 
charge of his estate ; the son, who made the acquisition, has two shares ; and the 
rest, take one apiece. But, if the father’s estate have not been used, he has two 


shares; the acquirer, as many ; and the rest are excluded from participation. 


72, Or else, a father, endowed with knowledge and other excellencies, has 
aright to a moiety: for an increased allotment is granted to the eldest by 
science and other good qualities. But one destitute of such qualities has a dou- 


ble share in right merely of his paternity. 


"3. Therefore, the meaning of the texts is, that a father may reserve for 
himself two shares of wealth which has descended in succession [from ancestors, | 
or of that which has been acquired by his son, He ts not entilled to more, how- 
ever desirous of it he may be. But, of hisown acquired wealth, he may reserve 


as much as he pleases.. 


"4, Among his sons, he may make the distribution, either by giving [to the 
first born] or withholding [from him] the deduction of a twentieth part of the 
grandfather’s estate. But, if he make an unequal distribution of his own ac- 


quired wealth, being desirous of giving more to one, asa token of esteem, on ac- 








Saas, 
73. The meaning of the texts.| Nargpa's ($ 35.) &c, Mane’s’wara. 


74, The father, so doing, acts dawfully.] Thus an unequal distribution ameng sens, wilh 


out any of the reasons for it here specified, is not lawful evcn in the case of his acquired property. - 


‘GS’ RiGRISHN’ As 


IL 


Either a 
moiety, O a 
double share, 
19 allotted, 
according ay 
the patrimony 
has, or has net, 
been used ia 
makirg the ace 
quisition, 


72, Or a moiety 
is allowed, if 
the father pos- 
sess good gta- 
litics, But tio 
shares in right 
merely of pas 
ternity . 


13. Recapitne 
Jation, A fa. 
ther may take 
tyo shares of 
inberited pro- 
perty; and of 
wealth acquiz- 
ed by his som, | 
Hle may regeive 
as much as he 
pleases of his 
own  aċquisis 
tions, 


74, He may give 
or withhold 
the eldest. sen’s 
deduction from 
the patrimeny : 
and he may dis- 
tribete his at. 
quired property - 
ubeguaily, 


t5, For Ya‘ 
NYAWALCYA, 
Vrigaspati & 
Na‘Rrpa have 
pronousecd 
that lawful, 


%6, It is so one 
Jy in the in- 
stauce of the fa- 
ther’s acquired 
wealik : 


as is ordained 
by Visun'v. 


YT. The une- 
gual distributi- 
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count of his good qualitics, or for his support on account of a numerous family, 
or through compassion by reason of his incapacity, or through favour by reason 


of his piety ; the father, so doing, acts lawfully. 


75. Yasnyawaucya declares it: “A lawful distribution, made by the 
‘* father, among sons separated with greater or less allotments, is pronounced 


ce 


[valid].”* So VaYaaspati: “ Shares, which have been assigned by a father to 
“ his sons, whether equal, greater, or less, should be maintained by them. Else 
they ought to be chastised.” Na‘nzpa likewise: “ For such as have heen se- 
parated by their father with equal, greater, or less allotments of wealth, that 


“ isa lawful distribution: for the father is lord of all.” 4 


76. Since the circumstance of the father being lord of all the wealth, is 
stated as a reason, and that cannot be in regard to the grandfather’s estate, an 
unequal distribution, made by the father, is lawful only in the instance of his 
own acquired wealth. Accordingly Visano says, “ When a father separates 
“ his sons, from himself, his own will regulates the division of his own acquired 
“ wealth. But in the estate inherited from the grandfather, the ownership of 


' father and son is equal,”’t 


7%. As a superior allotment, in the form of a deduction, is indicated by a 
CS La FIP pn 
Annctations. 
76. That cannot be in regard to the grandfather's estaie,| Although the father be in truth 
Jord of all the wealth inherited from ancesters, still the right here meant is not merely ownership, 


but competency for disposing of the wealth at pleasure: and the father has not such full dominion 
over an estate ancestrel, 








S’RICRISHN’A, 
77, Lhe text would be impertinent.] As distinguishing partition made by a father from a 


division made by brothers, the text declaring valid a lawful unequal distribution would be imperti. 


ment, Consequently that passage (Ya/snvAwarcya, 2. 117.) docs not intend greater or less 


allotments, as with or without deductions; but it relates to a distribution of unequal shares made 


according to the father’s pleasure. ‘S’nicrisun’A, 


= 


ee E R 
# Ya /snvawarcya, 2, 117, + Na‘’repa, 13. 15; } Visuw‘o, 17. 1—2, Vide supra, § 16. & 4 56, 


JiIMUTA VAHANA. 5i 


passage of Ya'snrawareya, (“ When the father makes a partition, let him se- 
«t parate his sons according to his pleasure ; and either dismiss the eldest with the 
« best share; or, if he choose, all may be equal sharers,”*) how is any other 
unequal distribution here ordained ? The answer is, such cannot be the meaning, 
for the text would be impertinent, since a superior allotment, resulting from the 


deduction of a twentieth part, is admissible when partition is made by brothers 


after the demise of the father. 


“8. Perhaps the text is propounded for the purpose of legalizing an equal 
distribution made by the futher, without the authorized deductions? No: for 
then a less allotment only is declared lawful, as made by the father; and the 


word greater would be impertinent. 


79, Besides, if the mention of greater or less shares here intend the regu- 
lated deductions, the second verse of the stanza (“ let him separate his sons ac- 
© cording to his pleasure,” } becomes superfluous ; for that, which was to be de- 
clated, is fully specified in the three other verses of that text. But, according 
to our interpretation, the phrase, ‘‘ let him separate his sons according to his 
“ pleasure,” relates to his own acquired wealth ; while the allotment of the best 
share, and an equal distribution, both regard an estate inherited from the grand- 


father. There is consequently nothing superfiuous, 


80. Moreover, two modes of partition after the death of the father are 
actually declared by Vuinaspatr in these words: “ Partition of two sorts is 
‘© ordained for coheirs: one, in the order of seniority; the other, by allotment 


* of equal shares.” By saying “ in the order of seniority,” the author indicates 








Annotations, 

78. For then a less allotment only is declared lawful.] An equal share assigned by the 
father is less in comparison with a share to which a deduction is added ag is practised among brothers, 
S’ RicRIsHN’A, 

a aaa Ea ac reactant 


“© Yaonvawarcya, 2. 115, 


on, meant by 
YA‘INYAWAL« 
cya (§ 75), is 
not one made 
according to 
specifick deduce 
tions, as hinted 
by the same aus 
thor, 


%8. Nor daea it 
intend egual 
distribution 

without speci- 
fick deductions, 


19, Part of the 
passage ched 
would Le imper- 
tinent under that 
limitation, 


80. VrinasPatr 
propounds twa 
modes of parti- 
tion among co» 
heirs; One by 
Bpecinexk deduc- 
tion; the other 
by equal shares ; 
thus 


there would be 
no ` distinction 
between that, 
and partition by 
the fainer, 


81, NA’ REDA 
declares two 
maces of partis 
tion by ihe fa- 
ther. 


83, And here 
the best share 
for the eldest 
is distiuguishcd 
froin unequal 
paritivg at 
will, 


83. Another 
passage of Na’- 
REDA, restrain- 
ing the father’s 
power, -forbids 
an unauthorized 
distribut on 

made without 
sufficient cause, 


84. A passage 
of CA'TYA/YANA 
confirms this in- 
fercuce, 


85, Exposition 
of the text, 
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specifick deductions. Equal participation is the other mode, Now, since two 
sorts of mutual partition among brothers are thus expressly declared, there 


would be no distinction between that and a distribution made by a father. 


Sl. So Na’repa says: “ The father, being advanced in years, may himself 
“ separate his sons ; either dismissing the eldest with the best share, or in any 


€f 


manner as his inclination may prompt.” * 


82. 


different from that, which consists in giving the best share to the first born; since 


The unequal distribution, here intended, appears evidently to be 


the author, haviug noticed the allotment of the best share to the eldest, again 
says “or as his inclination may prompt ;” thereby distinctly authorizing any 
unequal distribution, which the father, for reasons. before mentioned, may think. 


proper to make, 


83. But the text of Na’xeva, which expresses, that “A father, who is 
‘ afflicted with disease, or influenced by wrath, or whose mind is engrossed by a 
* beloved object, or who acts otherwise than the law permits, has no power in 
e the distribution of the estate;’’+ relates to the case where the father, through 
perturbation of mind occasioned by disease or the like, or through irritation 
against any one of his sons, or through partiality for the child of a favourite wife, 
makes a distribution not conformable to law. Nevertheless, unequal partition is 


lawful, when grounded on [either of the fourt] reasons above mentioned. 


S4, Thus Ca’tya’yana says: “ But let not a father distinguish one sen at 
“ a partition made in his lifetime, nor on any account exclude onc from partici- 


ee pation without sufficient cause.” 


§5. Let him not distinguish one by the allotment of a greater portion, nor 








AUGAUGNS,. 
85. Since the meaning is even one son.] The particle must be here understood, being inferred 


from reasoning. Acuyutad and S’sicaisun’A, 








t 


+ NA'REDA, 13. 4, t Na'reDa, 13, 16, {t Mauss WARA, 1T 
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exclude one from participation by depriving him of his share, without sufficient 
cause, [This does not relate to specifick deductions :*| for the distinguishing 
of sous by alloting to them the prescribed deductions [of a twentieth, and half 
or a quarter of a twentieth,{] extends to many [viz. eldest, middlemost and 
youngest ;+] and is net confined to one. One son should not be distinguished | 
without cause. But, for a sufficient reason, it may be done. Since the meaning 


is “even one son.” The distinguishing of one, [as here forbidden, | has no 


reference to specifick deduction; but intends a distribution made according to- 


the father’s mere pleasure, as before explained, 


&6. However, when sons request partition in the father’s lifetime, an 
unequal allotment should not be granted by him. Menu declaresit. “Among 


“ ondivided brethren if there be an exertion in common, the father shall on no 


account make an unequal distribution in such case.”’§ 


S7. But the regular deduction ought in this instance to be allowed by the 


father. For it is not of the nature of an unequal distribution ; aud the allotment 


of greater or less shares is alone forbidden, 


88. Thus partition made by'a father [has been explained ] 
+ ‘ , ey 
Grngtations, 
$6. Mewny declares it,| The passage of Menu here cited is understood otherwise by his commena 
tator Coxnzu’ca BRATA, and by numerous compilers. S‘ricrisun’a supports the interpretation, 


which Jimo’Ta-va wana had in view in this citations, 


anne 
S’ricrixan’s, + S'eicrison a. $ Maue’s’wara, § Manu, 9. 215, 


Tt does not re 
late to autho- 
rized = speciick 
deductions, 


85. Wher par- 
tition is made 
by desire of the 
SONS, NƏ UEC 
qual disiributie 
on should kè 
made, 


So MENY, 


8T. The regular 
specifick deduce 
tions should, 
however, be al. 
lowed. 


88. Conclusion. 
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CHAPTER MI 
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Partition by Brothers. 





SECTION Í. 


Partition improper in the Mother's life time_Management of the affairs 
during the continuance of the family partnership—Any one coparcener 
may insist on separation.Right by representation admitted as far as 


the third degree. 


bec aaa 


1. Partition =. Partition among brothers, after the demise of the father, is next 


among ei 
brothers, after à a ; 
the death of the explained. That partition is pronounced to be not lawful, among brothers of 


father, is nat 


right while te the whole blood, while the mother lives, although the ownership of wealth be 


mother lives, 
vested in them by the death of their father. For the text (“ after the father 









Annatations. 
1. That partition is not lawful.] The partition is valid, but is not morally right. S'rio 
GRISH'NAs 


Partition is not lawful while the mother survives. If it be nevertheless made, a share is 


ordained for the mother. Raen, Déyatatwa. 
By declaring. t unlawful, it is intimated, that partition is not Jaudable, while the mother is 


living ; not that itis null, Ca’s’rra’ma on the Daygtatwa, 


5 


AJT: 


SAET. t. JÍMUTA VABANA, 


“andthe mother” &c.*) propounds a division ôf the paternal estate among 


brothers of the whole blood subsequent to the demise of both parents. 


2. It does not intend a distribution of the mother’s goods, after her demise. 
For partition of the patrimeny only is suggested by the term paternal; and there 


is no authority for interpreting it parental. 


3. Besides, it would be arepetition: for the division of the maternal estate, 


on the death of the mother, is subsequently noticed by Mesv in a separate text.+ 


4. Thus Yasnvawarcya says “Let sons divide equally the effects and 
“ the debts, after the death of both parents. But daughters share the residue 
* of their mother’s property, after payment of her debts; and the [male] issue 


“ in default of daughters.” f 


5, Since the latter half of this passage shows, that sons have no right of 
participation in the mother’s goods, if daughters exist; but, if none exist, then 
sous have the right of succession, being intended by the term “ issue ;” the 
father’s estate only can be meant, in the former half of the text, by the word 


“ parents: for otherwise there would be tautology. 


6.- The author, declaring that brothers may divide after the death of the 
father and mother, propounds a time subsequent to the demise of both asa fit 
period of partition ; and the association [of their deaths] appears therefore to be 
designedly expressed. 

Donec re na A SR ene 
AMON. 


6. The author, declaring.) In several copies of Jimv’ra.va'nana, I find the name of 





Ya’swyawacya here interpolated. But it appears from the remarks of S’nicrisan’a, who refers 
to the particle “ and” as marking the association of the terms, that Menu before cited is the 


author intended, 








Te PT Oe Fare eS Eg Naar, ER a a i PE, PS Piss yr a tg Pt fy pp ES 


+ Meno, 9. 192. Vide C. 4, 


eee ee mee 





14, 


* Meno, 9. 194. Vide. 1, § 
Vide supra, C., I, § 48. 


$ Yauwyawarcya, 2, 218, 


As hinted by 
Menu, 


2. The féxt, 
which sepposeg 
her previous 
demise, doeg 
not relate to her 
particuiar pros 
perty, 


3. The partitie 
on o that is Sês 
parateiy neti. 
ced hy the game 
author, 


4, À passage 
of YA/InYAa@ 
WALCYA con- 
firms this ina 
ference, 


5, For, unies 
it be so inter- 
preted, there 
would be tagto« 


logy. 


6. The author 
has designedly 
associated the 
deaths of father 
and mother as 
requisite to A 
lawful partition 
by brothers, 


T. SANCHA & 
Lic’uira deny 
the ialepen- 
dence of sons, 
while their mo- 
ther lives, 


8: VTA’ 
clearly forbids 
separation of 
ceheirs during 
the life of both 
parents, 


9. Thus parti- 


tion is unlawful 


while either of 
them lives; 


but is ftawfal, 
when both are 
dead, 


19. Vrinas- 
PATE- coniiras 
this; 

ll. His tex 


relates to pare 
tition of the fa- 
ther’s estate, 
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T. Accordingly Sanc’aa and Lic’nrra say, “ Since the family is supported’ 
“ on the inheritance, sons are not independent: but as it were under the authority 


“of a father, so long as the mother lives.” They are not independent of their 


mother; they are not competent to make a partition. 


8. Vya'sa very explicitly declares it. ‘* For- brethren-a common abode iy 
“ ordained, so long as both parents live: but, after their decease, religious merits 


fe 


of separated brethren increase.” 


9. Since the author forbids the separation of brethren by commanding: 
them to live together, and prohibits partition. with one whose. father and mother 
are living, the association of their survival is not positively intended in the phrase 
“so long as both parents live.’ Therefore, if one parent be living, partition is 


not lawful; but itis so, when both are dead. 


10. Thus Varinasratr says: “ On the demise of both narents,. partitiom 
“ among brothers is allowed: and, even while they are both living, it is right if 


“ the mother be past child-bearing.” * 


Il. Since partition while the mother is living: cannot he relative to the 
mother’s particular property, and since the authorized partition after the demise 
of both parents, which 1s indicated by the particle in the phrase “ even while 
“ they are both living,” is thus pronounced to be proper; partition among bro= 
thers after the death of parents ts evidently relative to the father’s wealth, 


accent are a GO eG NAL 


Annotations, 


9, The association of their survival is not positively intended.) If the association, suggest. 
ed by the dual member in the phrase, ‘f so Jong as both live,” were positive, dwelling together 
would not be requisite in consequence of the survival of one: partition might therefore take place 
while the mother was living, and might be even elaimed on her death while the father was yet living. 
‘The author therefore declares it not te be positively intended. S’ricrisun‘a. 


* Vide supra, ©, 2, § L 
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12, Accordingly Vya'sa propounds partition, in the mother’s life-time, 
made with reference chiefly to her: “ If there be many sons of one man, by 
« diferent mothers, but equal in number, and alike by class, a distribution 
“ among the mothers is approved.” So Vrinaspatr says: ‘ If there be many 
© sprung from one, alike in number, and in class, bui born of rival mothers, 
" partition mast be made by them, according to law, by the allotment of shares 


"6 ty the mothers,” 


13. Since there is no difference in the sons’ shares, for they are equally 
numerous and of the same tribe, partition is to be made by an allctiment to the 
mother, not to the sous. Therefore, asin the case of other wealth of the mother’s, 
so in this instance [of the father’s wealth, which is become their property,* | 
sons have not independent power to makea partition among themselves, while the 


mother lives; but, with her consent, the partition is lawful. 


14. Hence, what is said by Gaurama and others (‘ In partition there is 
increase of religious merit ;’+) must be understood after the demise of the 


mother. 


15. If then they desire to remain unseparated, the eldest brother, being 
capable of the care and management of the estate, may take the whole; and the 


rest should live under him, as under a father. Thus Menu says, “ The eldest 


“ brother may take the patrimony entire; and the rest may live under him as 


v a 
Arnetanans, 


13. For they are equally numerous and of the same tribe.] If they were of different tribes, 
the shares would be unequal ; viz. four, three, two, and one, in the order of the classes, If they 
were not equally numerous, inequality in their rights, as sons, might be apprehended, CHU'D'AMAN'I 

15, The analogy of the loaf and staff.) To gnaw the staff was dificult for the rat; but, if 
that were accomplished, the eating of the loaf, which was attached to it, was easy. So in other 


cases, according to the circumstances of them, if one of associated things be true, the other may 


be rightly inferred. Racu. Déyatatioa. Vide supra. C. 2. § 25, 
a ner 


* Acuyuta and S’Ricrisan’Aa, + Gautama, 28, 4. 


19. Vries È 
VRYRASPATI 
direct partition 
in the mother’s 
life time to be 
made with ree 
ference chiefly 
to her, in cere 
fain circum 
pantes 


13. Hence it is 
ipferred, that 
eons have not 
power to divide 
while tae moe 
ther lives, une 
les with her 
censent, 


14. Separation 
is  proLovoced 
by Garvrarta 
&e to be hard- 
able,  snppose 
ing the moe 
ther’s demise, 


15. While the 
breturen choose 
fo remain tege- 
ther, the cldest 
should have the 
managements 
as ordained by 
Mevo & Gav- 
TAHA, 


Na/Repa de- 
chaires — cossent 
to be necessary, 


And a younger 
brother,  bemg 
roast capable, 
may have the 
charge of the 
estate & family. 


16. Any one coa- 
heir may ree 
quire partition, 


17, As appears 
from the provi- 
sion in Ca’ry- 
A/YANA’S text, 
for securing the 
shares of mi- 
zors and ab- 
sentees, who of 
course have not 


consented, 
18, Partition 
extends ta 


grandsons and 
great grandsons 
in the inale hue, 
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“ onder their father.’* So Gautama: “ Or the whole may go to the first born : 


“ and he may support the rest as a father,’+ From the particle “ or” it appears, 


that they may either become separate or continue to dwell together; and their 
dwelling together must be by consent of all. Thus Na’repa says, “ Let the eldest 


* brother, by. consent, support the-rest like a father; or let a younger brother, | 


“ who is capable, do so. The continuance of the family depends on- ability.” t 


Even the youngest, being capable, may govern all the brethren, The middlemost, 


ofcourse may, being here inferred by the analogy of the loaf and staff. 


16. But partition takes place by the will of any one [of the coheirs], as 
before intimated, 


17. Accordingly (since partition by the choice of one eoheir is lawful ;§] 


CA'TYAYANA, treating of partition, says: “ Let them deposit, free from disburse- 


‘¢ 


ment, in the hands of kinsmen and friends, the wealth of such as have not 


(E 


attained majority ; as well as of those who are-absent.” So a text expresses, 


“ The property of minors should be so preserved until they. attain their falf 


fe 


& 


age.” | 


18, Fhe rate of distribution among sons extends equally to them and'to 


There is not here an order o$ 
rr EE 
anetations., 
16. As before intimated. | For it was declared, in treating of partition, that any one person- 
is complete owner of his own wealth, Cuu’p’a’mAn‘r, Srigrisan’a &c. 


grandsons and great grandsons in the male line. 





17, Such us have not attained majority. | Whose age does not exceed fifteen years, S'rie 
CRISHN’A, 


As well as those who are absent.] It is here evident, that partition takes place without their 
consent. S'ricrisnw’a, Cuu’p’a’san’s &e, 


18. In regard to the presenting of two oblations &c.] Where two persons are connected” by 


a common oblation, the one partakes of the oblation presented at the other’s obsequies, (Vide infra. 
C, 11. Sect. 1. § 38.) MAHESWARA.. 


- — a perrea eee a > mn or 
: % 


* Meno, 9. 105. + GauTana, 28 3. t Na‘repa, 13. 5, § Acuyers, 


i In the Viramitrédays, where the whole passage of Jimp/ra-vA/HANA is quoted, this textis ascribed ty VEAN“ 
St is not, however, found in Visun’v’s institutes, 
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succession following the order of proximity according to birth. For those. 
three persons, the son, grandson and great grandson, do not differ, in regard to 
ihe presentiug of two oblations at solema obsequies, one which it was incumbent 
on the ancestor to present, and the other which is to be tasted by his manes. 
Hence’it is, that Devara says, ‘ A father, a grandfather, and a great grand- 
‘ father, assiduously cherish a new born son, as birds the holy fiz-tree,* [reflect- 
‘ing | “ he will present to us a funeral repast with honey, meat, aud herbs, with. 
* milk, and with rice and milk, in the season of rains, and under the asterism 
“ Mag’ha.” So S’anc’na, Lic’arva and Yama,t «A father, a grandfather, and 
‘a great grandfather, welcome a new born son, as birds the holy fig-tree, [re- 
‘ fleeting |“ he will give us contentment with honey, and meat, and [especially 
“ the flesh of] rhinoceros, and with milk, aad with rice and milk, in the season of 
“ rains, and under the asterism Afag’ha.”” From the mention of the great grand- 
father, it appears, that “ son” here intends a descendant as low as great grandson, 
Thus, since such a descendant confets benefits on his ancestors up to the great 
grandfather, by presenting oblations to the manes, the descendaut within the 


degree of great grandson has an equal right of inheritance. 


a ° v ex $ 7 v se 
19, Hence it is, that thé son and grandson, whose own fathers are living, 
have no right of succession ; for they do not present oblations to the manes, since 


they are incompetent to the celebration of solemn obsequies. 


£Q. After the death of parents, the special distribution, [which might 











Annotations, . 

Hence it ts &c.] The.author adds this as a further proof, that the daughter’s son, though 
within these degrees, does not inherit Jointly with son’s sons. Cuo’p’a’man’s and ACHYUTA. 

20, The special distrébution.] The allotment of unequal portions on account of picty and sa: 
forth, Cuvu’p’a’man‘a and AcuyuTa, 
RR e aan e aana p r a aA = 

* Pippala, Ficus religiosa. 


+ This is the reading of all the collated copies ef Ji'xu/ra-vA/HANA: bat the transeript of this passage ia the 
a are bi i ea a 
¥Vhramitrodaya exhibits the name of Gaorama, 


Pv reason ð 
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De'vaca  hints— 
this; 


and se doc S’AW«* 


CHAA, DIC HECA 
KC. 

19. Not how. 
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are living: for 
they make uo 


c{erings to the 
Meche, 
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trary aljotmenty 


which a father- 
miy maka, is 
not permitted 
anong bro» 
thers, 
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entitied to just 
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peen his share. 
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partition bes 
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have been | made by a father, casnot have effect among brethren, But all the 


rest, as before explained, must be here again admitted. 


2l. If there be one son living, and sons of another son [who is deceased, ] 
then one share appertains to the surviving son, and the other share goes to the 
grandsons however numerous, For their interest in the wealth is founded on their 
relation by birth, to their own father; and they have a right to just so much as 


he would have been entitled to. 


<2. The text, which expresses “ Among the issue of different fathers, the 
“allotment ef shares is according to the fathers,”* does not relate to this case 
[of partition between uncle and nephew. | For the whole estate belonged to the 
uncle’s father, and therefore the whole would belong to him, and no part of it, to 
his nephews. Or, if partition is to be made as between father and son, under the 
direction for the allotment of shares according to the fathers, the uncle would 
have two shares because a father has a right to a double portion; and the 
nephews would havea single share. But this is contrary to the approved usage 


of the wise. 


23. The purport of the text, however, is this. H there bea numerous issue 
tr ee omc pec 
Annotations, 
Áli the rest.] Giving to the first bern, or withholding from him, the deduction of a twentieth 
part. (VideC, 2,§74) Cuo’o’a’man’s and Acnyora. 


21. For their interest is founded on their relation by birth.) The right of succession is not 











founded solely on the gift of a funeral oblation; but also on the relation by birth as son or grand. 
son. Else the daughter’s son might be supposed to have an equal title, AcHYUTA, 

22, The text does not relate to this cuse.] Does it signify, that the same share, which would 
have been the father’s, is the son’s? or docs it direct, that partition be made as between father and 
son? The author successively refutes beth these interpretations. S’ricr¥sun’a. 

A variation in the reading of the text is noticed by Vis’we's’wans BHATT A in-his commentary 
on the Aitiaesharé, which obviates all ambignity : viz, ** whose fathers are deceased” (Pramtia. ` 
picriccén’am) instead of whose fathers are different” (Anéca-pitricdnim ), 


> Vaunrawatcya, 2, 121, t MALES WARA: 


SECT. It. JIMUTA VAHANA, 61 
of one brother and few sons of another, then the allotment of shares is accord- 
ing to the fathers. 

eI IO PICS 18 Oi 


SECTION IL 





Partition with or without specific deductions----Provision for the Mother ; 


and for the Sister. 
a —— 


24, In the next place, [after defining the periods, when partition among 
brothers imay take place,*] two modes of partition among brethren alike by class 
are propounded ; namely, either with specific deductions of a twentieth and so 


forth, or else an equal division. 


25. Ha'ríra ordains an equal distribution without deductions, in the 
following passage, after speaking of a father: “ If he be dead, the partition of 
s inheritance should be made equally.” So Us‘anas says, “ This rule of 


“ partition is declared for brethren of various tribes, being born of women of 


a 


‘ classes below the father’s ; but the distribution among brothers born of women 


“ of the same tribe is ordained to be made equally.” Thus Part’sr'nasr says, 


a 


‘ When the paternal inheritance is to be divided, the shares shall be equal.” 


Ya'snyawaccya also declares, “ Let the sons divide equally the effects and the 
| 
Annctations, 

24, Hither with specific deductions.} Partition with regulated deductions has been already 
stated (Menu, 9. 112.) Vide C. 2. § 37. The author proceeds ‘to adduce authority for an equal 
division. (§ 25.) 

25. Two modes of partition § 24. Two modes of distribution § 25.| Constituting an 


optional alternatire. 


— a eA a Senin ea ess AA a a ae 


# S’xicrisux‘a, 


Cuvu’v’a’man’1, A regulated not an optional alternative. S’nicrYsun’a. 
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“ debts, after the death of both parents.”’* Thus, there are two modes of distri 


bution ; namely with or without specific deductions. 


26. It must not be argued, that the practice of equal partition is indispen- 
sable, as the ouly mode authorized by law. For the brethren may consent to the 
deductions by reason of great veneration [for the eldest.] An option exists like 


that of making or omitting. partition. 


ei. Accordingly, siuce persons of the present day [who are younger bro- 
thers} ] entertain not great veneration [for their elders,] equal distribution is 


alone seen in the world ; as also because elder brothers deserving of deducted 


allotments are now rare. 


28. [fone of the coheirs, through confidence in his own ability, decline 
his share of the wealth inherited from the father, grandfather or other ancestor, 
something should be given to him, be it only a prastha of rice, on his separa- 
tion, for the purpose of obviating any future cavil on the part of his son or other 
heir. Thus Menu says, ‘if any one of the brethren has a competence from his 
“ own occupation and desires not the property, lie may be debarred from his 
“ share, giving him some trifle in lieu of a maintenance.”t So YAJNYAWALCTA 3 
“ The separation of one who is able to support himself, aud is not desirous of 
“ participation, may be completed by giving him some trifle.”§ 

Fee PE cA 
| enatations, 


97, Like that of making or omitting purlition.| . Entrusting the csiate to the management of 








the eldest brother, the rest live under him as under a father: this is omission of partition. Separation 
is the making of partition, MAIL'S WARA. 

98, Any fuiuire cuci on the part of his son,| Or recourse to litigation on the plea, that his 
father did not relinquish his share. Maurs WARA, 

A different interpretation of the passages here cited, which is maintained by the author of the 


spot t 5 ry a. 4,8 $ r £ 
Pracés‘a, and which disagrees with the AMédeshard and other authorities, is confuted by S‘Rl« 
crisun‘aA and Acuyura, 
eee a e eean e as | 
* Va /ouvawarcya, 2, 118, Vide supra, § 4. 


t S’eicrisan’a, t Menu, 9, 207. § YAINYAWALCYA, 2, 117, 
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29. When partition is made by brothers of the whole blood, after the de- 
mise of the father, an equal share must be giveu to the mother. For the text 


expresses, “ The mother should be made an equal sharer.’’* 


30. Since the term mother intends the natural parent, it cannot also mean 


a step-mother. For a word employed once cannot bear the literal and metapho- 


rical senses at the same time. 


31. The equal participation of the mother with the brethren takes effect, if 
no separate property had been given to the woman. But, if any have been given, 
she has half [a share.t] And, if the father make an equal partition among his 
sons, all the wives [who have no issuet] must have equal shares with the sons. 
So Yaunyawatcya declares: ‘If he make the allotments equal, his wives, to 
« whom no separate property has been given by their husband, or their father-in- 


‘law, must be rendered partakers of like portions.” § “To a woman, whose 


‘ husband marries a second wife, let him give an equal sum, as a compensation 


“ for the supercession, provided no separate property have been bestowed on her: 


“ but, if any have been assigned, let him allot half.” T 
SSS ss ee 
ANUGRTONS, 

31. But if any have been given, she has half.] Although this properly relate to the case of 
a superseded wife, yet it may be so assumed in the present case also ; conformably with the maxim, 
that the sense of the law, as ascertained in one instance, is applicable in others also, provided there 
be no impediment, Cav’p’a’man’t. 

If the reasoning be equally applicable, an interpretation of law, ascertained in one case, is ad. 
miited in another, Therefore, a son must give, both to his mother and step-mothers, allotments 
equal to half his own share, if separate property have been bestowed on them, because that is ascer. 
tained to be the law in the case of partition made by the father, Maun’s’wara., 

Provided no separate property have been bestowed on her.) This is the reading of the text, 
‘as it is cited by the author of the Tatwa. In many copies of Jimu’ra-va‘nana, the reading is 
«& them” (ydsdm) for “ her’ (yasyai), It is an error of the transciibers for the contezt re- 


quires the singular number. Mane’s’ wari. 
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* Vaisaspary, It is the sequel of the passage cited in Ch. 2, § 35, 
$ S’ricrisun’a, § Yaonvawaicys, 2. 116, 


+ Mann’s-wara, 
T YauxvawaLcrva, 2, 149, 
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32. Wives of the father [meaning step-mothers*] who have no male issue, 
not those who arqmothers of sons, [must be rendered*] equal sharers | with the 
sou.* | So Vya'sa ordains “ Even childless wives of the father are pronounced 
“equal sharers; and so are alithe paternal grandmothers: they are declared 
“equal to mothers.” Vaisun’u likewise says, ‘‘ Mothers receive allotments ac- 


“ cording to the shares of sons; and so do unmarried daughters.’’+ 


J. According to the shares of sons.| As sous are entitled to four shares, 


three, two or one, in the order of the classes; so are the wives also. 


34. Unmarried daughters, likewise, following the allotinents of sons, take 
a quarter thereof. Thus Vrisasrarr says, “ Mothers are equal sharers with 


“them; and daughters are entitled to a fourth part.” 


85. A son has three parts anda daughter one. So Ca'rya Yaxna declares ; 


‘Por the unmarried daughter a quarter is allowed ; and three parts belong to 
Fe ars ene rT lc NLT eaten | 
Awmuistattens, 
Let him allot haif.| The allotment of a moiety implies that the other moiety is completed by 





the woman’s separate property. Else so much only should be given as will make her allotment equal 
to the soms. Mane’s’wara. 

82, Childiess wives of the father.) A certain author supposes this to relate to partition made 
by sons, because the father’s wives, whether mothers of sons or childless, take one share a.piece ata 
distribution made by the father. But that is erroneous; for it is inconsistent with the remark, that 
ihe word mother does not signify step-mother (§. 30.) S’ricrisun‘a and Acnyuta. 

Grandinothers.] When the father ‘divides his own father’s property with his sons, it is right, 
that he should give to his own mother, on whom no separate property has been bestowed, a share 
equal to his own, But, if there be any childless step-mothers, he need not give them allotments out 
of the grandfather’s estate, but food and raiment only; for they cannot be intended by the word 
grandmother, and the analogy of the stepmother holds good. -Cuu’p’a’man’‘r. 

Some say, that the word grandmother here signifies the father’s natural mother: for the reasons 
before explained, But others infer from the use of the plural number, and the mention of * all,” 
that all the wives of the grandfather shall have shares. S’nicrisun/a. 


The first is Cuu’ D'A MANDS interpretation, which is refuted by MaAue’s wAraA, who maintains the 
second opinion, 





a ee 
* Rasa, on Ddye-bhige, + Yawo, 18. 34- 35. 
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“ the son. But the right of the owner [to exercise discretion] is admitted when 


“ the property is small,” 


86. If the funds be small, sons must give a fourth part to daughters, 
deducting it out of their own respective shares. Thus Menu says, “ To the 
“ maiden sisters let their brothers give portions out of their own allotments 
st yespectively : let each give a fourth part of his own distinct share: and they, 


s“ who refuse to give it, shall be degraded,’’* 


87. Let each give.] From the mention of giving, and the denunciation of 
the penalty of degradation, if they refuse, it appears, that portions are not taken 
by daughters as having a title to the succession. For one brother does not give 


a portion out of his own allotment to another brother who has a right of inheri- 


tance. 


should be 


s initiated by those for whom the ceremonies have been already performed ; but 


$8. Thus Ya'snvawaueys, saying ‘ Uninitiated brothers 


* sisters should be disposed of in marriage, giving them as an allotment, a fourth 





Annetatigngs, 


36. If the funds be small.) If the property be not sufficient to defray the nuptials of a 
daughter with a fourth part of the amount receivable by a son, the funds are said to be small. 
In such a case a partition is made exclusively among the brethren ; and afterwards the daughter’s 
nuntials are defrayed with contributions from their respective allotments. S’nicrisax’a. 

Outof their own allotments respectively.| This is according to the usual reading of the text, 
But Va‘corspar: Mis’ra reads and interprets swébhyah swébhyah ‘taken from their own brothers’, 
instead of swébhyd’ nsébhyah ‘out of their own allotments.? ‘The author of a commentary of 
the Déya-bhéga, to which RacuunanpAna’s name is affixed, censures that variation of the reading. 

37, Not as having u title to the succession.] The doctrine of the Mitacshard, that the 
daughter has a right of inheritance like the son, is thus refuted. RaAcH. on Déya-bhaga. 

38. By those for whom the ceremonies have been performed.) MAnE’s’wARA quotes and 
refutes the author of the Tatwa, as maintaining, on the authority of this text, that the charges of a 
sisters marriage are to be defrayed by those brothers only who have been initiated, But no 
passage of such an import has been found in the Dayateiwa. 


erence a eer aeaee mae a 
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“ part of a brother’s own share ;** declares the obligation of disposing of them 


in marriage, not their right of succession, 


39. ‘Thus, [since the daughter takes not in right of inheritance ;+] if the 


wealth be great, funds sufficient for the nuptials should be allotted. It is notam 


indispensable rule, that a fourth part shall be assigned. 


40. This [allotment of a fourth part if the funds be smallt] must be 
understood as applicable only, where the number of sons and daughters is equal. 
For, if the number be unequal, either the daughter would have a greater pertian, 
or the son would be entirely deprived of property. But that cannot be proper, 
Since the son is.principal [in relation to: the inheritance |. 

4}. 


° a æ a a s f : 
sister is an indispensable obligation under the text of Na repa, which expresses, 


It is stated as an objection, that, as the defraying of the nuptials of a 


c If no wealth of the father exist, the ceremonies mast- without fail be defrayed 
by brothers already initiated ; contributing funds out of their own portions ;’’§- 


the impoverishment of the brothers is no exceplionable consequence. 


42. Thatis wrong. For the text is. intended to provide for initiatory cere- 


monies of brothers; and the reading of it, which expresses, that “the ceremonies 





Annotations. . 
$9. It is not indispensable that a fourth be assigned.]| For a passage of Visux'o’f 
cited by [ Va’suespat1] Mis'ra and the rest, provides, that ‘the son should Gefray the initiatory 
(C ceremonies [of other sons} and nuptials of unmarried sisters, suitably to- the wealth.” The: 
Retnécara and the rest concur in this. Racu. on Daya-bhaga. 
40. Jf the number be unequal. | 


daughter, she has a larger portion. If there be four daughters and one son, he is deprived of 


If there be four sons or a greater number, and only one- 
wealth. S’nicrisu'na. 

42. -The reading which expresses ‘* ceremonies of brethren? is wnauthentic.} Some wrie 
‘ters, who so read the text, interpret brethren as signifying brothers and sisters (the feminine word bea 
ing merged in the masculine term); and they infer that the ceremonies of beth are intended. The. 
author refutes that opinion, CHU'D'A'MAN'I. 

a amaan maaana manana a a aaaeeeaa eaan aa annere iie a a aeaaee ana iaae 
® Ya‘urawarcra, 2, 128, + Maues’wara, $ MAans’s/waRa, § Na‘news, 13. 34, ff Vius, 15, 31e 
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of brethren must be defrayed by those who are already initiated,” is un- 
authentic ;* and the initiation of a brother was the subject treated of. It had 
been already said, “ For those, whose forms of initiation have not been regularly 
“ performed by the father, these ceremonies must be completed by the brethren 
out of the patrimony.” Here the pronouns “ those” and “ whose” are in 
the masculine gender. But this text immediately precedes the one before cited 
(“If no wealth of the father exist &c.”) That passage thercfore relates to the 


initiation of brothers. 


43. Thus partition of the wealth of the father; grandfather or other. an- 


cestor [has been fully explained. | 











Sinnets, 

That passage relates to the initiation of brothers.] Is not then the defraying of a sisters 
muptials enjoined ? Thou art mistaken in that supposition, The marriage of a sister is an indispen. 
sable obligation. What then? Oa the demise of the father, the obligation of completing the initia. 
tion of brothers devolves on the brethren. But, in regard to the marriage of a sister, the authority de. 
volves on the grandfather by the death of the father; atid on the brethren, if the grandfather be dead, 
Thus, in a case where the disposal rests wh the grandfather, the brethren, . though not competent to 
dispose of their sister in marriage, might be liable to impoverishment. Raca. on Dadyu-bhaga. 

In fact, after the demise of the father and grandfather, the brother also is bound to defray his 
sister’s nuptials, as having the authority to dispose of her in marriage. Therefore, as the brother 
may be impoverished by defraying the initiatory ceremonies of numerous brothers, so it is no excep. 
‘tionable consequence that he may be impoverished by defraying his sister’s nuptials. This should 
pe considered by the wise. S’ricrisun’a, 

The ceremonies of brothers include marriage, according to some authors. But [ Va’snesratr] 
Misra here explains them as terminating at the investiture with the sacrificial thread. Raca. on 
Daya-thaga, 

sas SSS aa aaa 
* The reading here censured occurs in the Retndcara, Chintdman'i &c. viz. bhratriném puarva-sanscritaih, in plage of 


Barat Whih purva-sanscriaifi, The latter is the reading in‘ the Viramitrédaya, Ddyatatwa §c, 
+ NARIDA, 13, 33, $ CBU D'AMAN 1, 


43, Conclusiva, 
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CHAPTER IV. 


Daan -i e annann 
Succession to Woman's Property, 


———————— daone 


SECTION L 


Separate property of a Woman defined and explained. 


1, The peculiar =], In the next place, for the purpose of teaching the distribution of a 
Property of a = 


r ių f = “ @ ay s . 
rions sorts; ay WomMan’s Separate goods; such property is first described. On this subject 
enumerated by 


Visus’v, Visunv says, “ What has been given to a woman by her father, her mother, her 
“ son, or her brother, what has been received by her before the nuptial fire, 
< what has been presented to her on her husband’s espousal of another wife, 
** what has been given to her by kindred, as well as her perquisite, and a gift 


“ subsequent, area woman’s separate property,” * 


2. One seort, ter- t, eae Vf co THY s y he 
Ser ada Nas 2. Ca'ryayvana defines a gift subsequent. “ What has been received bya 


quent, is defin- i A A : i 
ed by Carx- “ Woman from the family of her husband at a time posterior to her marriage, is 
ATANA. 





re a 


Zanotatisnis. 


2. At a time posterior to her marriage.) It is thus evident, that presents given by her 
DEEE 
* Visen’u, 17. 18. 
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« called a gift subsequent; and so is that which is similarly received from the 
“ family of her kindred. Whatever is received by a woman after her nuptials, 
either from her husband or from ber parents, through the affection of the giver, 


“ Buerico pronounces to be a. gift subsequent.” 


3. By the word “kindred” her father and mother are denoted. Hence the 
meaning isthis: any thing received subsequently to the marriage, from! maternal 
or paternal uncles or other*] persons who are related through the father or the 


mother, or from those two parents themselves; or so received from the husband, 





fh cr OCP Barea RL ea CCE E 
Annotations, 


father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any other time, 





Acuyora and S'nicrisan’s, 

From the family of her kindred.| Several variations in the reading of the fext have been 
remarked; the most material of which is at the close of it, here read, band’hu-culat tafha < simi- 
. larly from the family of her kindred ; but in the Mitécsharad &c. Pilri.culat tahá, ‘from her 
* father’s family ;’ and in the Retndcara and other compilations, Swanculdt fa?ha, ‘from her owa 
£ family.’ The text is cited again, Section 3. § 16. 

3. From his family, namely her father-in-law &c.|] Yt thus appears, that a present giren to 
a woman by her son, which is noticed in Yisunu’s text (§1.), is not [technically] included among 
gifts subsequent, since the son cannot be here comprehended under the terms ‘* kindred” and 
6¢ family of the husband,” in the “sense in which they are here used ; for the son’s relation is immee 
diate, S’ricrisun’a. 

Either the husband or the parents inherit.| The meaning is this: the technical term “ sift 
*¢ subsequent” is useful relatively to the brother’s succession to property, under that denomination, 
left by a childless woman. But the brother is not heir to what was received by her at the time of 
her nuptials: since the husband is successor in the instance of a marriage celebrated in one of the 
five forms called Brahma &c, and the parents are so in the other three marriages named As‘ura &c. 
or, on failure of them, the brother-in-law and so forth. Hence the term would be useless, if its 
signification were general. Or, if the contrary term were taken as comprehending it, a limitation 
mnst be argued in the text which specially declares the succession of the husband and the rests 
because it would contradict the passace concerning the brother’s right of succession. Thus, under 
the maxim ‘ prevention is better than remedy 3’? (literally f better not touch mud than wash it 
of;”) the use of a term which obviates that dificulty was proper, S’ricrisun’a, 


a TT A ER A TS va TE ee ~ 


amen 











= S’ricrisans, 


3. {Interpretatie 
on of his text, 


Å. Siz sorts are 
specified hy 
Menu and Ca’ 
TYA’VANA 5 


and by NA’RE- 
DA, 


5. Ca’rva'vawa 
defines gifthefore 
the nuptial fire; 


and xift present. 
ed in the bridal 
procession, 


6. Exposition of 
the tecst, 


10 DAYA-BHAGA OF CHAP, IY. 


or from his family, namely her father-in-law and the rest; isa gift subsequent. 
But the term ‘kindred,’ in the text of Visun‘v, intends maternal uncles and 
others; for the father aud the rest ‘are specified by the appropriate terms: and 
either the husband, or the parents, inherit that which was received at the time of 
the nuptials, according to the difference between marriages denominated Brah- 


ma &ce. aud those called As‘ura and so forth. 


4. Mexu and Ca‘tyayana describe the separate property of a woman. 
What was given before the nuptial fire, what was presented in the bridal pro- 
cession, what has been conferred on the woman through affection, and what 
has been received by her from her brother, ber mother, or her father, are dena- 
minated the sixfold property of a woman.’* So Na'reva says: “ What was 
given before the nuptial fire, what was presented in the bridal procession, her 
husband’s donation, and what has been given by her brother or by either of her 


parents, is termed the sixfold property of a woman.” 


5. Catya’yana explains this: What is given to women at the time of 
their marriage, near the nuptial fire, is celebrated by.the wise as the womens 
peculiar property bestowed before the nuptial fire. That again, which a 
woman receives while she is conducted from the parental [abode, to her hus- 
band’s dwelling, | is instanced as the separate property of a woman, under the 


name of gift presented in the bridal procession.” 


6. Since the term “ parental” is derived from a complex expression, of 


which one member only is retained, the presents, which she receives from the 
ooo eee 
Annotations, 
4, Conferred on the woman through affection.| This passage is read differently in most quofae 
tions of the text; “given in token of love,” dattan cha priti carman't, in place of daitan cha 
prititah striyat, 


6. One member only is retained.) The term paitrica may signify paternal, as derived from 


rae 


$ Menu, 9. 194, 





amr 





t Na’repa, 13, 8, 
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family of either her father or her mother, while she 1s conducted to the house of 


her husband, are gifts presented in the bridal procession. 


Y « Hey husband’s donation” (ddya) is wealth siven (datta) to her by 
her husband ; [not, as the word might be supposed to signify, the heritage of her 
husband.* | For Menu and others [ viz. Ca‘tya'yana and Visun‘ut | notice that 
which is given (datta ) to her by him, without mentioning his donation (daya, } 

-and Na‘repa specifies donation (ddya,) without any separate notice of given 


(datta. ) 


8. In other instances also, “ husband’s donation” is used for wealth given 
by the husband. Thus Ca‘tyavana says, “ Let the woman place her husband’s 
‘ donation as she pleases, when he is deceased: but, while he lives, she should 


carefully preserve it, or else [if unable to do sot] commit it to the family.” 
——————————————————— 
Annotations. 
pitri, father; or parental, as deduced from the complex expression mdért pitri father and mother, 


retaining the single term pitr?, according to a grammatical rule for rejecting the feminine word ia 


such instances. Pa’n’int, 1. 2. 70, 


This is according to a reading of the text, which is countenanced by the Retndcara and Chintha 
man'i: but the Smržti-Chandricá and Mitácshará read pitur grihat ‘from the father’s house, in- 
stead of pudtricat from the parental [abode]? 

From the family of either her father or her mother.} Is not the father’s house properly signi- 
fied by the word “ parental??? For the mother’s abode is the same with the father’s. What use 
then is there in interpreting the term as signifying parental instead of paternal ? The author shows the 
use of that interpretation, It comprehends the case of her being carried from the house of her pa- 
ternal grandfather, or from that of her maternal grandsire and so forth, MAHESWARA. 


7. Her husband's donalion.] Gift is the literal interpretation of the word dgya. Inher. 
tance, or succession to the estate of a deceased person ia right of relation to him, is a metaphorical 


gense of the same term, Racu. on Dayas.bhaga. 


8. Thus C4 TYA’ YaNa says.] The passage of Ca’rya’yAna, here cited, is explained by Cua’y- 
pv’s‘wARa and Va‘cuespat: Missa, conformably with the opinion of the author of the Pracds‘a, 
as intending property which has devolved on a widow by the death of her husband leaving no pres 
ferable heir; as well as property accruing to her, during his lifetime, by his consent: the first part 


——— oor eee ems 
$ ACHYUTA, S’Ricrisan’a Éc. + SRicRisHN‘A, $ Acuyots, S'Ricrisan’a Kc. 


7, The word déa 
ya, in the pas- 
sage aboye cik- 
ed, signifies not 
heritage, but 
gift, 


S. Other irstan- 
ces occur of chit 
use of the term 5 
as in a passage 
of CA'TYA'YA-= 
NA. 


9. PLxnosition 
of the text, 


10, Confirmed 
by a passage of 


Vyasa 5 

in which the 
sane term ac 
curs and mmst 


be taken in the 
game sense, 


rE DAYA-BHAGA OF 


CHAP. IY, 


9. The meaning of the passage is this: wealth given to her by her husband, 
she may dispose of, as she pleases, when he is dead; but, while he is alive, she 


should carefully preserve it. This is intended as a caution against profusion. 


10. So the text of Vyasa, concerning the limits of the value which may be 
given by her husband, [exhibits the same term.*] ‘A present, amounting to 
“two thousand (pazas) at the most, may be given to a woman, out of the 


“wealth: and whatever property is given to her by her husband, let her use 
“as she pleases.”+ As far as two thousand [pan‘as| a present may be given to 
a woman, but not more, In answer to the question by whom given? the con- 
struction refers to the word husband contained in the text; and one not contained 
in it must net be assumed. Thus the term (déya) ‘may be given’ retains the 


literal sense of the verb (dd) to give. But, since so much as is her deceased 


| Aunatationg, 
of the passage being referred to the one; and the econ to the other subject. The close of the 
passage is interpreted, as directing the widew to commit herself to the care of her husband’s family, 
if there be no property left by him. Hera’yonwa and Pa’risar’a are cited as authorities for the 
different interpretation adopted in the text. 

Commii if to ihe family.| Entrust it to her husband’s family ; as her mother-in-law, sisters 
in-law &e, Mane’s'wara, 

If she herself cannot preserve it, let her commit it to, or place it with, the family. Some 
authors interpret this, ‘if she cannot subsist on that wealth, “let her commit herself to the fami. 
c ly; that is, taking refuge with the family, lether pass the time with them.’ S'ricaisan’‘a, 

This isa wrong interpretation, for it is inconsistent with the premises, ACHYUTA. 

10. A present amounting ta two thousand at most.| Copies of this as of other compilations 
difer in the reading of the first words ; which in some transcripts stand Diwisehasra-pan’d ddyah ; 
in others, Dwisahasrah par déyah, or Dwisahasra.parb dayah ; but in the text of the Mahabhd. 
rata, whence apparently the passage is taken, Trisakasra-pard dayah, ‘three thousand at most.’ 
The second is the reading, which agrees best with the remarks of Cua’npe’s’wara and MitrAMis’ RA 
on the text, 

So much as is her husband's estate.| The whole estate of her husband who dies leaving no 


mele issue, MAHESWARA. 


err en ee 
"m — mrn _ 


* Marv‘s/wana, 
+ A passage, nearly resembling this quotation, occurs in the Mahabidrats, Danad’harma, 46, 23. 
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husband’s estate, belongs to the widow, the sense becomes metaphorical [under 


another interpretation; | and that is not reasonable. 


ll. And whatever property is given to her by her husband, let her use as 
she pleases.| Hence [since the text relates to a gilt made by her husband, and 
‘not to an‘allotment-delivered to her-by an umpire adjusting the succession i 
the alleged conclusion, that the widow is competent to take so-much of the pro- 
perty of her husband, who has died leaving no male issue, as amounts to two 


thousand [pan‘as, | and not the whole estate, must be rejected by the wise. 


12. This and [the right of the widow to take the whole estate of her 
husband who leaves no male issue] will be discussed at full length [under the 
head of succession to the estate of one who has no male issue.t.] 

13. Ya'snvawatcya explains [a woman’s property :§] “ What has been 


‘ given to a woman [before or after her nuptials, | « by the father, the mother, 


CN 


nm 
nm 


the husband or a brother, or received by her at the nuptial fire, or presented 
“ to her on her husband’s marriage to another wife, [as also any other separate. 


** acquisition, | is denominated a woman’s property.” T 


l£. That wealth, which is given to gratify a first wife by a man desirous 
of marrying a second, is a gift on a second marriage: for its object is to obtain 
another wife [with the assent of the first. ] 


Sess SS et 
Annotations, 


11. Hence the alleged conclusion must be rejected.) A different interpretation of the frst 
part of Vva’sa’s text makes it relate to an annual allotment toa woman for her maintenance, which 
is restricted by that passage not to exceed the sum specified. The Practs’a, quoted by Cuanpe’s’- 
WARA, and the Viramitroduyn, give this construction to the text, and do not consider it as relating 
to a widow who has of course a provision out of her husband’s estate. The interpretation, whick 
Jimo’rs-vA’HANA refutes, is not found in any of the compilations now received as authority, 

SSS SS A 


+ S ricrisuw’a and Acrvora, , f Cau/p’aman’ and S’ricrison’s &e, Vide C, L» 
} S'ricrisan a &c, 1 Ya‘snvawarcra, 2. 144. 


* MAHESWARA, 
$ S’ricnisnn‘a and Acuyora, 


12, This 


13, 


ii. That pas 
sage does not 
lunit a widow’s 
participation of 
her husband's 
estate, 


guiro 
ject will be re. 
sumed in angs 


ther place, 


YANYA- 
WALOYA desa 
cribes the sepa- 
rate property 
of a woman, 


14, -Explanat 
tion of his text, 


AS. A passage 
of De/yata on 
a womans pe- 
culiar property, 


J6. And one of 
Vyasa | 


17. Exposition 
of this passage, 


What is at any 
time delivered 
to the husband 
for the beneat 
of the wife, Des 
longs to her, 


18. The numa 
ber of six sorts 
(4 4) is not 
restrictive : 
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15. So De'yara says; “ Her subsistence, her ornaments, her perquisite, 
“ and her gains, are the separate property of a woman, She herself exclusively 


enjoys it; and her husband has no right to use it, ugless in distress.’’* 


16. Vya%a also: “ ‘Whatever is presented at the time of the nuptials to 
“ the bridegroom, intending [the benefit of the bride ;] belongs entirely to the 


“ bride; and shall not be shared by Kinsmen.” 


17. Intending] Designing, that it shall appertain to the bride. Ut is not 
meant, that the property becomes her's, even without such intention. Accord- 
ingly the time of nuptials is here stated iilustratively; and not as the sole 
motive. For the will of the giver is the cause of property. So the followir o 
authentic text does not specify, that it must be at the time of the nuptials. 
s What is presented to the husband of a daughter, goes to the woman, whether 
“ herhusband live or die; and, after her death, descends to her offspring.” 
Here the giver’s intention is not specified ; because it is implied by the word 


daughter. 


18. Since various sorts of separate property of a woman have been thus 
propounded without any restriction of number, the number of six, [as specified 


by Meno and others,}] is not definitely meant. But the texts of the sages 








t 


AmS, 


15. Subsistence.] What remains of that which is given for her food and raiment. 

Gains.| Interest on loans, and so forth, Cuv’p’a’man‘r and S’ricrisun’a, &c. 

. Perquisite.| This will be explained under the head of succession to a woman’s separate propere 
ty. Cuu’n’aMAn’r. 

These terms are otherwise interpreted in the compilations of other schools, as the Retndcare &e, 
viz. Gains.| Wealth received from kindred. -Retn, Received from any person as an offering to 
gratify Gaury’, or some other goddess. Viramitr. 

Perquisite.| Wealth given to a maiden on account of soliciting her in marriage, Retnacara. 


eee eee 


* The first term of this text is read Predd’hi in the Smritichandricd and is interpreted ‘wealth given by the father 
or other person for increase of prosperity.” The Madana-ratna and other authorities read and interpret, as kere, Vreitt 
* wealth given by the father or others for subsistence,’ 

+ Vide§ 4. S/nicrisnn‘a, l 
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merely intend an explanation of woman’s separate property. That alone is her 
peculiar property, which she has power to give, sell, or use, independently of her 


husband’s control, 


19. Ca‘rya‘vana expresses this rather concisely: “ The wealth, which 
“is earned by mechanical arts, or which is received through affection from any 
* other, [but the kindred, ] is always subject to her husband’s dominion, The 


rest is pronounced fo be the woman’s property.” 


90. Over that, which has been received by her “from any other” but the 
family of her father, mother, or husband, or has been earned by her in the prac- 
tice of a mechanical art, [as spinning or weaving,* | her husband has dominion 
and full control, He has a right to take it, even though no distress exist. 
Hence, though the goods be her’s, they do not constitute woman’s property ; 


because she has not independent power over them. 


21, But is other descriptions of property excepting these two, the woman 
has the sole power of gift, sale or other alienation. So Ca'tya’yana declares. 
“ That which is received by a married woman or a maiden, in the house ef her 
“husband ox of her father, from her husband or from her parents, is termed 
“ the gift of affectionate kindred. The independence of women, who have 
“ received such gifts, is recognised in regard to that property ; for it was given 


“* by their kindred to soothe them, and for their maintenance. The power of 








Annotations, 
21. From her husband.) This reading of the text is conformable to the quotation in the 


Calpataru and other compilations, But the Mitdeshard reads “ from her brother,” bhrdiuh, 
instead of “f from her husband” hartuk, and is followed by Cua’noe’s’wara and many others, 
Another variation eccurs fm the first verse of this stanza, read by Cua/NvE’s‘waRa Canyayd 
sard'ham “í with a maiden,” instead of Canyayd vdpi, “or by a maiden.” It is censured as an 
erroneous reading by Va’cuespatr MISRA, 


Se} 
* Mane’s/WARA, 


whatever is at 
her sole dispo- 
sal, is a wo 
man’s separate 
property. 


19, Carrs’ 
YANA express- 
es this meaning, 


20. Exposition 
of his text, 


The husband 
kos power over 
wealth earned 
by his wife, or 
recetyed in pres 
sents from any 
other but kine 
dred, 


21. The wife 
has sole power 
aver other de- 
scriptions of 
property, 


CA'TYA’'YANA 
defines gift of 
affectionate kine 


dred, 


9%, Explanath 
on of the text, 


23, Immova- 
bles given to 
her by her hus- 
band may not 
be aliened by 
her, 


A passage of 
Na’rrpa 
proves this, 


Other immot- 
ables may be 
ahiened; 


94, Jn distress, 
a husband may 
use his wife’s 
property ; 


16 DAYA-BHAGA OF CHAP., LY. 


«women over the gifts of their affectionate kindred is ever celebrated, both ia 


* respect of donation and of sale according to their pleasure, even in the case 
“ of immovables.” 


22. Whatis obtained from kind relations, [meaning persons of her father’s 


family or her mother’s,* | is the gift of affectionate kindred. 


23. But in the case of immovables bestowed on her by her husband, a 
woman has no power of alienation by gift or the like. So Na‘nepa declares: 
“ ‘What has been: given by an affectionate husband to his wife, she may consume 
“ as she pleases, wlren he is dead, or may give it away, excepting immovable 
“ property.”+ It follows from the specific mention of “ given by a husband ;” 
that any other immovable property, except such as-has been given to her by him, 
may bealiened by her. Else [if this text forbid donation in the case of immoy- 
ables in general,t] the preceding passage concerning the power of women in 
respect of donation and of sale, “ according to their pleasure, even in the case 


“ of immovables,” would be contradicted. 


94, However, if the husband have no means of subsistence, without using 


his wife’s separate property, in a famine or other distress, he may take it in such 
SS AS aa oats a Na  w nana 


Annotations. 


23, From the specific mention of given by a husband.” | The author of a commentary,. 


.to which is affixed the name of RAGHUNANDANA, remarks in this place, ‘ Hence it is true, that a 


€ woman is: entitled to give away even immovable property received by the demise of her husband.’ 
As the doctrine, which is here hinted, is opposed bythe whole current of authorities, and receives 
no countenance from RAGNUNANDANA himself, in his undoubted work the Déyatatwa, this passage 
cannot be considered as of weight to shake the opposite doctrine, which denies the widow’s right of 
alienation unless under very peculiar circumstances. The authenticity of the commentary itself, 
as a work of RAGHUNANDANA, is more’ than doubtful. It is of no celebrity ; and is suspected to 
be the work of some later writer, who has assumed Raguonanpana’s name and designation, 

24, She may exact her due supply.| She may take wealth (for the term swa signifies wealth) 


sufficient for food and raiment &c. She shall obtain from her Husband so much as may be ordered 
nn 


* Dadyniateoa, 


+ Not found in Na’Repa’s institutes; but cited in the Mitécshard, Retndcara &s, 
T S/Ricrisan’a, 


C7 
fè À 
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. P 
circumstances: but not in any other case. So Yasnyawaxcya declares : 


e husband is not liable to make good the property of his wife, taken by him in 
e a famine, or for the performance of a duty, or during illness, or while under 
e restraint.’* Carya Yana, again, denies the right of the husband to do so in 
any other circumstance: “ Neither the husband, nor the sou, nor the father, 
“ nor the brothers, can assume the power over a woman’s property fo take it or 
“ to bestow it. If any one of these persons by force consume the woman’s 
property, he shall be compelled to make it good with interest, and shall also 
«incur a fine. If such person, having obtained her consent, use the property 
< amicably, he shall be required to pay the principal, when he becomes rich. 
« But, if the husband have a second wife and do not show honor to his first 
c wife, he shall be compelled by force to restore her property, though amicably 
« lent to him. Iffood, raiment and dwelling be withheld from the woman, 


« she may exact her due supply, and take a share [of the estate] with the 


“© eoheirs.”’ 


25. If the husband, ‘having taken the property cf his wife, live with 
another wife and neglect ber, he shall be compelled to restore the property 
taken by him. If he do not give her food, raiment, and the like, that also may 


be exacted from him by the woman. 


26. Thus a definition of woman’s property has been propounded. 





Annotations, 
by the king, But, if her husband be dead, let her receive an allotment from his cobeirs. 





RI Ame’s WARA, : 

She may exact her own; that is, her due supply of food and raiment. She may take from the 
eoheirs of her husband, that is, from her brother-in-law and the rest, a share, or the portion 
appertaining to her husband. Some interpret the text; ‘She may exact from her husband’s coheirs 
‘her own allotment, consisting of food, raiment &c,’ This is, however, an erroneous interpres 
tation: for the same meaning is deducible from the single term sa, “ her own.” S’nicrtsun“a, 
A ener 


9 YA'INYTAWALCYA, 2. 148, 


as deciared by 
a passage of 
YAJNYAWAL- 
CYA, 


Eut in no other 
Case, 


CAITYA‘YANA 
direcls a wo- 
man’s property 
to be restored, 
with or without 
interests 
cording as it 
was taken by 
her consent or 
against it. 


25. If she he 
negiected by 
her hasband, 
she may exact & 
provision from 
him, 


26, Conclusion. 
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Succession of a woman’s children to her separate property. 
ames: ame 


1. Mexo pro l. In the next place partition of woman’s property is explained. On that 


pounds the suca 
ee subject Menu says, “ When the mother is dead, let all the uterine brothers 
“ and the uterine sisters equally divide the maternal estate.’’* 


2, Tt is inherit- : t ae . , . . 
ed by her sons © -—sUNCe this suggests the participation of brother and sister, connected in 


and daughters $ , : ; 

conjointly, the sentence by reciprocation, although the conjunctive compound do not there 
occur, by means however of the conjunetive particle, which bears the same 
import [and is contained in the text, | the meaning of the passage must be this; 


e Let sisters and brothers of the whole bloed share the estate.’ 


3 So Vrins 3, Wrinaspatr likewise expresses assemblage by the conjunctive particle 
PATI declares 


in the following passage. “ A woman’s property goes to her children ; and the 





Ainotattens. 

2, By reciprocation.] The grammatical terms here employed, and the author’s reasoning, 
will be better understood after consulting a note subjoined to the Mitácsharé on inheritance 
(2. 11.), where the very doctrine is asserted which Jimv‘ra-va’uana controverts. 

The conjunctive particle.) The particle cha, with which the conjunctive compound corres. 
ponds in import; according to Pa’n’snr (2, 2. 9.) 

3. She shali not receive the maternal wealth.) The close of the stanza is read differently in 
other compilations, Zabhaté mdna.mdiracam, “She receives a mere token of respect,’ instead of 
na lavhén mdtrican @hanam, “She shall not receive the maternal wealth.” This reading, which is 
peculiar to Jimo’ra-va'wana, is disapproved by his commentator AcuyutTa, who gives reasons for 


preferring the other; supported as it is by the authority of the Retndcara, Smriti.Chandrica &e. 
eee 
» Manu, 9, 192; 
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daughter is a sharer with them, provided she be unaffianced ; but, if married, 


« she shall not receive the maternal wealth.” 


4. Were the term children intends sons: and they share their mother’s 
goods with unbetrothed daughters. So Sanc’Ha and Lic'arra say, “ All 
«e uterine brothers are entitled to the wealth equally; and so are unmarried 


e sisters.” 


5. Since the son is mentioned first in all these passages, he has a right to 
the succession to his mother’s wealth, whatever be his state [initiated or uniniti- 
ated*]: and the conjunctive particle, which likewise occurs in every one of 


those texts, denotes assemblage. 


6. A passage of Dr'vaza is conclusive against one who persists in the con- 
troversy notwithstanding the foregoing reasons. It isas follows: “ A woman’s 
‘‘ property 1s common to her sons and unmarried daughters, when she is dead; 
“ but, if she leave no issue, her husband shall take it, her mother, her brother, 


“ or ber father.” 


7. Here it is expressly declared, that the mother’s goods are common. to the 
son and unmarried daughter > and if the maiden daughter were exclusively en- 
titled to the whole of her mother’s estate, Fnotwithstanding the existence of her 
brother,+| the special texts of Menu and others, [which will be cited,t] 
concerning the ( Yautuea) wealth given at the nuptials, would be unmeaning ; 


since she would have the right in all cases indiscriminately, 


8. But if one should propose this solution: ‘the ordaining of equal parti- 


< cipation is fit, if the brother and sister have alike a right of succession to their 





ee r. 


Anvofattons. 


6. Apassage of De’ ara is conclusive &c.] Literally, is a choker for an obstinate wrestler. 




















# S/nicrisan’/a and Acnyvora, + S/Rickisen’a and ACEYUTAe $ S’ricrisuy’a and Acuyura, 


A S’anc’aa & 
LEICHITA Gra 
dain dheir es 
qual participas 
tion, 


5, The son ine 
herits whether 
initiated or une 
initiated, 


6, The text of 
DE’'VALA j8 
conclusive a- 
gainst the sep- 
position, that 
unmarried 

daughters and 
sons inherit sace 
cessively, 


T. Else the spe- 
cial tight of the 
maiden daugh- 
ter ina particu- 
lar case would 
not be declared, 


8. A different 
argument re- 
jected, 


9. On failure of 
either, the other 
ts heir, On fat- 
lure of beth, a 
danghier, who 
has or may have 
issue, inherits, 
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‘mother’s property; but, if sisters only inherit equally, or, on failure of them, 
‘brothers only, the declared equality would be impertinent, since it might be 
‘deduced, without such declaration, from reasoning, because no exception to it 
‘has been specified :’ he might be thus answered [by ag obstinate antagonist :*] 
‘It is no less impertinent to declare equality, on the assumption, that brother and 
“sister inherit; since their parity may bein like manner deduced from reasoning.’ 
[The antagonist might proceed to sayt] ‘ Besides, how isit impertinent? since, 
“in the case of brothers inheriting alone, [upon failure of sisters,t] the term 
© equal” is unquestionably pertinent, as it obviates the supposition, that deduc- 
‘tions of a twentieth and the like shall be allowed in the instance of the mother’s 
© estate, as in that of the father’s,’ | Therefore, the half learned person [ who 
argues, that the declaration of equality would be impertinent,|] must be disre- 
garded by the wise, as unacquainted with the letter of the law, and with the 


reasoning [which has been here set forth. ] 


9. But for the cause above stated, the son and maiden daughter have a like 
right of succession. On failure of either of them, the goods belong to the other. 
On failure of both of them, the succession devolves, with equal rights, on the 
married daughter who has a son, and on her whocmay have male issue. For, by 


means of their sons, they may present oblations at solemn obsequies, 
Annotations, 

8. With the letter of the law.] With the text above cited. (§ 6.) S’ricrisiy’A, 

§, For ihe cause above stated.| Because the word “ equally’ is not impertinent, Raca, 
en Daya-bhaga. 

On failure of both of them.| Both the son and maiden daughter, MANES WARA.) 

The succession devolves.... onthe married daughter.| And wot, as in the instance of wealth 
given at nuptials, according to a subsequent definition of it, devolving in default of a maiden 
daughter, on one betrothed; or, for want of such, on a married daughter: since there is no authority 


for that order of succession in this case. Cuu’p’a’wa‘Nr and S’picrisHy’A. 
OoOo a a Nt A 


# MAHESWARA, + Ibid, t Ibid, A Ibid. q S/aicrisnn’ A. 
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10. Hence, [since the right is founded on the presenting of obiations at 
solemn obsequies,*] the daughter’s son is entitled fo the property, on failure of 
the daughters above described : for the text of Menu expresses, “ Even the son 
“ of a daughter delivers him in the next world, like the son of a son.’’} Neither 
a barren nor a widowed daughter inherits; for these present not oblations at so- 
lemn obsequies, either in person or by means of their offspring. Accordingly 
[since the daughter’s right of succession is founded on benefits conferred through 
the means of her male issue ;{ or since neither the barren nor the widowed 
daughters right of equal succession is recognized ;§| Na’repa says, “ On fai- 


“ Jure of the son, the daughter inherits ; for she equally continues the hneage.’’| 


ll. But, if there bea son’s son and a daughter’s son claiming the succession, 
the son’s son has the exclusive title; for it is reasonable, since the married 
daughter is debarred from the inheritance by the son, that the son of the debarred 


daughter shall be excluded by the son of the person who bars her claim. 


12. On failure of all these abovementioned, including the daughter’s son 
[and the son’s grandson, | the barren and the widowed daughters both succeed 
to their mother’s property ; for they also are her ofispring; and the right of 


others to inherit is declared ta be on failure of issue. 
NT 


Annetattonsg, 


10. The daughters above described.| A daughter who has a son; and one who may hare 
male issue, MAHESWARA. | 

Delivers him in the next world.] Since the parity of reasoning holds, the masculine gender is 
not here exclusive, MAHESWARA. 

11. Debarred from the inheritance by the son.) The prior right of a daughter’s son, in the 
ease of wealth which was given at nuptials, is thus indicated; for, in that instance, the son is debar- 
red from the inheritance by the married daughter, S/ricrYsHN‘A. 

12, Including the daughter's son.) And the son of the son’s son; for the right devolves on 


him, next after the daughter’s son, since he confers creat benefits on his ancestor. S’rRicrisun’s, 


e SSS SS 
* S’RICRISBN’A, + Mews, 9. 138. Vide infra. C., 11, Sect. 6, § 31, $ S’RicRisnn’a. 
§ AcuYUTA, | Narena, 13. 50, T S’ricrisan/a, 
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13. But the text of Gavrama, “ A woman’s separate property gocs to her 
daughters unaffianced, and to those not actually married ;”* that of Na’repa, 
Let daughters divide their mother’s wealth ; or, on failure of daughters, her 
male issue ;”f a passage of Ca‘tya’yana, “ But, on failure of daughters, the 
inheritance belongs to the son ;” as also one of ¥a‘syvawancya, “ Daughters: 
share the residue of their mother’s property, after payment of her debts ; and 
‘“ the male issue succeeds in their default ;’t relate only to the ( yauluca ) 
wealth given at nuptials ; for these passages contradict the text of Drn’vata above: 
cited (§6.). Accordingly [since it is in the case of wealth given at nuptials, 
that the unmarried daughter has the prior right of succession ;§ or has the 
exclusive right ;|] Menu says, “ Property given to the mother on her marriage: 


** (yautuca, ) is the share of her unmarried daughter.” 1 


14. Here yautuca signifies property given at a marriage: the word 
yuta, derived from the verb yw to mix, imports “ mingling ;” and mingling is the: 
union of man and woman as one person ; and that is accomplished by marriage. 
For a passage of scripture expresses ‘‘ Her bones become identified with his. 
« bones, flesh with fesh, skin with skin.”’** Therefore what has been received: 


at the time of the marriage, is denominated Yautuea.++ 


15. Accordingly [since the term signifies wealth received at the tine of 





Daren ety re 





Annotations. 
14. Here yautuca signifies &c.] This interpretation is opposed by the author to that which is 


proposed by the Calpataru, where the term is-explained as signifying ‘ Savings effected by her goed- 
€ management out of what has been given to the woman, for the purpose of. providing bread, 


é potherbs &c.? ACHYUTA. 


This alleged interpretation is not found in tbe Galpaturu: but the term is there explained 
‘ Wealth given toa woman by her father and the rest, at the time of her nuptials.’ 

15. Wealth received. at a marriage.| And not, as the term is interpreted in the Calpateru’ 
and other compilations, ‘ furniture, mirrors, combs, and the like.’ S'Ricriswy’a. 
a a a 


w GAUTAMA, 28. 22, + Na’rrpva, 13. 2. } Ya‘swvawancra, 2. 1183 $ SRicRisMN’Ay 
AcBYUTA, T Menu, 9. 131, ** Feda, 
$t This is written both Yautuca, and Yautaca, Firamiirédaya, « 
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the marriage ;*] Vasisut’ua says, “ Let the females share the nuptial presents 
t (parin'dyya) of their mother.” ¢ For pdrindyya signifies wealth received 


at a marriage (pdrinayana. ) 


16. As for a passage of Meno, “ The wealth of a woman, which has 
been in aay manner given to her by her father, let the Brdhman'é damsel take ; 
“or let it belong to her offspring ;” $ since the text specifies “given by her 
“father,” the meaning must be, that property, which was given to her by her 
father, even at any other time besides that of the nuptials, shall belong exclu- 
sively to her daughter: and the term Brahman? is merely illustrative [indicat- 
ing, that a daughter of the same tribe with the giver inherits.§] Or, lest the 
term should be impertinent, the text may signify that the Brahmanit damsel, 
being daughter of a contemporary wife, shall take the property of the Cshatriya 
and of other wives dying childless, whick had been given to them by their fa- 


thers. The precept, which directs, that “the property of a childless woman 


“ shall go to her surviving husband ;” does not here take effect. Such is the 


meaning of the passage; for else (according to the preceding interpretation || | 
all the texts [which declare the equal right of the son and daughter, to inherit 


their mother’s property in certain cases, 1], would be incongruous, 


I7. Lt must net be argued, that the succession of the daughter’s sons, on 


failure of the daughter, is shown by Na'repa and others [as YAINYAWALCYA 
ies RS | 
Annotations, 


According to the Véramitrodaya, the word, as read by the authors of the Calpataru and Vivd. 
da-chintáman'i, is different from Ji/mu’rd-vA'HANA’s reading, viz. pdrin’dyyam, for pdrin'cyyam. 
But Jr’mu’ts-va’Hana’s commentators have remarked no difference in the reading, but only in the 
interpretation, 

17, For the word. daughter, as signifying progeny, requires æ correlative.| The single term 
daughter cannot, inthe same phrase, successively signify the progeny and the parent; namely progeny 


an respect ef the mother, and parent in respect of the male issue, S‘ricrisun’a &c. 








2 AcnyuTa. + Vassara, 17, 46, _ of Menu, 9. 198, 
4 MAGE IWARA, @ S*nicrisha’s T S’RickisHn’a, 
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interpretation 
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&c.*] because the word “issue” is connected in construction with daughter, 
which is the nearest term. For the word daughter, as signifying a distinct 
i viz. female+| progeny, requires a parent for its correlative, and must not be. 
connected in construction with “son” another progeny suggested by the term 


“issue: since [both terms] alike [need a correlative indicating the parent.{ ] 


is. 


from the appropriate sense, [as signifying male, and “ daughter’ female; neg- 


Nor should [the word§] “ issue’. be expounded metaphorically, 


lecting the relation to a parent indicated by these terms./] For all the terms 
[viz, “ daughter,” repeatedly occurring in various texts ;T or issue, or other 
equivalent word ;** or daughter, and issue, and, in the text of Ca'rva'yana, 
son ;++] may be taken in their literal acceptation by connecting them with 
© mother:” and the word “daughter” is acknowledged to bear the literal sense 


as connected with the term “ mother,” 


19. Neither should the construction of the sentence be alleged to be “issue 

: i ee > ds 

‘of the daughter’ suggested by the pronoun in the phrase “her issue. 

(§ 13.) For the pronoun would refer to her as daughter, [not as mother ; | 
since the meaning of the original term is such. 


3? 


90, Besides, the word “ daughters,” in the text of YANYAWALCYA 
(§13.), haying the termination of the first or nominative case, and the pronoun 
(‘their’) having that of the fifth or ablative, cannot be connected with the 
terra “issue,” by construction which requires the sixth or relative case, But 
this term governs the word “ mother” notwithstanding the intervention of me- 
diate terms. ‘hus then, with the certainty, that “issue of the mother” is 
ere intended, it is reasonable to interpret issue of the mother [as signifying 
sontt] in the texts of Na’pena and Ca’tya’vana : for there can be no contradiction 


[since the passages must be presumed to be grounded on the same revelation. §§ | 
————x—x—xXx————— OO ——————————— 


+ S’ricrisun’a and Acnvota, ł Ibid. 
@ Raon, 09 Déya-badga, 





$ Manu/s/wara, 
** Gau/p’A’MAN‘T. 
$$ S’eicrisnn’a and Cau /p’a’may’t, 


* Mane’s/wara. Vide § 13, 
|| S‘ricrisan‘’a, Cnu/b’A’MAN’I and ACHYUTA, 
$ S’ricrisaw’s,> O tE MAHE’ WARA, 
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21, Moreover, conformably with the text of Bavp’sayana “ Male 
‘© issue of the body being left, the property must go to them ;”* and because 
[the son, as immediate issue of the mother, is] nearer of kin | than the daughter's 
son, who is a mediate descendant ;+] it is reasonable, that the son born of her 
body should have the right of secession to his mother’s property, and not the 


daughter’s son, who is a mediate descendant not boru of her person. 


99, Hence a woman’s separate property, received by her at her nuptials, 
goes to her daughter; and not to her sons [if there be a daughter :}]| and the 
text.of Gaurama (§ 13.) is intended to explain the order of succession in this 


CASE [of an inheritance devolving on the female issue. | 


93, First, the woman’s property goes to her unaffianced daughters. If 
there be none such, it devolves on those who are betrothed. In their default, it 
passes to the married daughters [as indicated by the conjunctive particle in the 
text.1] For the right of the female issue gencrally is suggested by the terim 


daughters” [in Gavrama’s text § 13.]; and the special mention of “ unaffian- 





Annotatis, 

91. - A mediate descendant, not born of her person.) This is according to the common reading 
of the text, nd nunguja-vyavehita-dauhitra ; as interpreted by Mant’s'wars. But he notices a 
-variation of the reading, nd@’nguja-vyavahiia-dauhitra, which he expounds ‘ A mediate descendant 
£ through the daughter born of her person,’ 

22. The text is intended tn, explain the order of succession.] Not to exclude the affianced 
aud married daughters, ACHYUTA. 
23. 


notice a variation in the reading of Jimo’ra.va’wana’s text in this place; but they deduce the same 


Pertinent as declaratory of the order of succession,| Both S'wicrisux’a and Acuyura 


import, though in different ways. 

The order of succession is this: first the property goes to the maiden daughter; then to one 
betrothed ; for she is superior to the married daughter, because she belongs to the same original 
family (gétra) with her parents. On failure of such, the property devolves on the married daughter ; 
{hat is, on one who has ason, or who may be expected to have offspring, If there be none such, it 
goes to any other daughter, S’ricrisun’a and Acuyura. 


ya yr Oy ae ee 
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* Vide infra. C, 11. Sect. 1. § 37 + Manr’s’wara. t S’nicrisawea and Maus’s’wara, 
4 S‘rienisnn’a and AcayuTA, F AcHYUTA, 
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“ ced” and “ unmarried” which follows, is pertinent. as declaratory of the 


GHAP. IW- 


order of succession [and not as a limitation of the preceding general. term.*]- 


24, Thus Yasnyvawatcya says, “ The separate property of a childless 


ce 


woman married in the form denominated Brahma or in-any of the four [un- 
“ blamed forms of marriage] goes to her husband: but if she leave progeny it 
“ will belong to her daughter: and in other forms of marriage, [as the Asura 


“ &c. | it goes to the father Land mother, on failure of issue.” Jh 


25. Here, in certain forms of marriage termed Brahma &c. wiiat has been 
received by a woman at the nuptial fire; goes after her death, first to her daugh- 
ters [ not, like property received at any other time but that of her uupttals, to 
her sons-as well as her daughters{]. Again, the right devolves first on the 
maiden daughter [conformably with the text above cited ;§] if there be none, 
it descends to the betrothed daughter ; or for want of such, it goes toa married 
daughter. [including even a barren or a widowed one:|} or, on failure of all 
daughters, it devolves on the son. For the husband’s right of suecession is re- 


lative to property of a wife who -leaves no issue whatever. 


96. The right of the married daughter, too, on failure of the unaffianced one 


and-the rest, has. been hinted by. Vriaaspate.using the term.‘ unafhanced” (§ 3.) 


97. It should nat be alleged, that this text of [Ya‘snvawancyaT above 
cited § 24.] does- not relate exclusively to wealth received at nuptials; but. is 
applicable to any property, Whether obtained then or at any other time, and 


appertaining to a woman espoused by such forms of marriage. For the preced- 
rn aaa 
Annotations. 
a4. Orin any of the four.] Tncluding that denominated Br’ahma, in any of five unblamed 
forms of marriage.. S’RÍCRISHN’A. 
27. Any property appertaining to a woman esnoused by, such. forms.] The. author is here 
opposing the doctrine of the Mitdeshara ; as is remarked by S’ricrisiin’a. 
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+ Yatunvawarcyva, ® HGe : 
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* ACHYUTA. 
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ing passage,* [whieh is declaratory of a brother’s right of succession, | would 
have no pertinency, [since, even in that case, the husband os the father would 


inherit under the text in question :+| and it would disagree with Menu ; for he 


says, “ It is admitted, that the property of a woman married by thé ceremonies: 


called Brahma, Daiva, Arsha,. Gandharba and Prajépatya, shall go to her 
“ husband, if she die without issue. But her wealth, giyen to. her on her 
“ marriage in the form called A’sura or either of the other two (Récshasa and 


s Pais‘ dcha, } is ordained, on her death without issue, to become the property 


A 
~ 


of her mother and of her father.”§ Here, the subsequent terms, “ wealth 
* given to her,” are understood in the preceding sentence. Therefore, by 
thus connecting the terms, -“ wealth given to her at the nuptial ceremonies &.”* 
ihe text appears to relate to property received at her marriage, and not generally 


to any property whatever. 


98, So Yama, saying “ Wealth, which is given at the marriages called 
« A’sura &è. [is acknowledged to belong to the parents, if the woman die 
without issue,” |] appears to intend nuptial presents exclusively: that is, 
wealth which is given while the marriage ceremony lasts, having been 


commenced but not being finished.. 


29. It must not be argued, that the’ denominations ef Brdhma &c, 
regard the woman. | who is married by such ceremonies ;{ and that the text 
concerns any property befonging to her ; the designations being relative to the 


person :**] because there is no other rule provided for the descent of a child- 


less woman’s property received by her before her nuptials, or after them. For- 


the rule of succession, inthe case of property-reeeived beforeor after raarsiage, 


will be fully stated, conformably with express Jaws. 
EA 
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Succession lo the separate property of a childless Woman. 


l. The heirs of the property of a woman who dies childless are next 
propounded. 


2. “ Thẹ separate property of a childless woman married-in the form 
denominated Bráhma, or in any of the four [unblamed forms of marriage, | 


“ goes to her husband,”* 


3. ‘The four forms of marriage, at the head of which is that called Brdhme, 
are here intended. ‘Those four are the Daiva, Arsha, Prdjdpatya, and 
GanW@harba. With the Brdima, they make five. For Menu has specified 
five: namely “ the ceremonies called Brdhma, Daiva, Arsha, Gdnd’harba and 
“© Prajdpatya.’+ Wealth, which has been received by a woman while her 
marriage in any of those forms is celebrated, devolves on her husband, if she 


die without issue. Here issue signifies progeny. 
i 
4. Itisnot right to interpret the text as signifying, that any property of 
whatever amount, which belongs to a woman married by any of those ceremo- 


Annotations, 


‘$. Progeny.| Intending the giver of a funeral oblation, Cuv’n’a’man’r. 

4, For the terms employed in the text indicute time.]| To make the reasoning in this place 
more intelligible, it is necessary to remark, that, in the original of the passage under consideration, 
the word has a termination (that of the seventh or locative case,) which properly denotes the site or 


place of the act, Now a-wedding cannot strictly be the site of the gift; and therefore, conformably 








* YAInvaAwarcya, 2, 146, Vide Sect. 2. § 24, + Aleno, 9, 196, Vide Sect, 2, § 27, 
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nies termed Brahma &c., whether received by her before or after her 
nuptials, devolves wholly on her husband by her demise. For the terms employed 
in the text (§ 2.), signifying ‘ at marriages in the form denominated Brdhma 
&c.’ indicate time: and, if the words Bréhma &c. [in Menv’s text :*] intended 
the woman [who is espoused in such form,t+ | those terms [as expressive of the 
married person} | would have been exhibited in the singular number and sixth 
or relative case: for the pronoun, denoting the woman, is exhibited in that case 
and number, in the [subsequent] passage; “ But her wealth, given to heron her 
“marriage &c.’’§ If the time of nuptials be indicated, the term has the 
metaphorical sense from relation to [time || ] present. But, if the woman be 
intended, it has the metaphorical meaning from relation to the past ceremony of 
marriage. Now this, being a less approved mode of construction, is not the pro- 
per one. Neither is it true, that the terms Bráhma &c. do signify the woman 
who is espoused ; for they are used by Menu and the rest as importing the 
marriage celebrated in such form. Thus Menu, having premised these words 
“ Now learn compendiously the eight forms of the nuptial ceremony ;?” T enumer- 
ates “ the ceremony of Brahma, of the Dévas, of the Rishis, of the Prajápatis, 
“ of the Asuras &o.’**, Sq Na’repa says, “ Eight forms of marriage are 
ordained for the perfecting of the several tribes: the first of them is the 
 Brahma.’+> Visan’u in like manner says, “ Marriages are of eight sorts, the 
“ Brahma, the Daiva &e.’’tt 
AE TR TT 
Arendtations. 

with the syntax of the language, the author considers time to be indicated as a secondary or mete 
phorical meaning of the inflected word. He supports his interpretation by an argument which may 
be thus stated: the relation of the marriage to the time of its celebration renders this, metaphorically, 


the site of the donation; and thatis an easier construction than making the moral relation, which 


results from the celebration of a marriage, the site of the eventual succession, 


ag eee E memnfincmtint meine ans sanagemmetmammes an 








a Vide Sect. 2 § 24, + S'RÍCRÄSHN’A. $ Maur’s’wara. § Vide Sect. 2. § 27. Í S’ricnisan’a, 
qT Meno, 3. 20. aë Menu, 3. 21, t+ Na’Repa, 12. 39, tt Visun’u, 24, Lg. 
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5. "Therefore, the observation of Vis'waro’pa, that the text relates to 


woman’s property received at the time of the nuptials, should be respected. 


6. But a woman’s property, received at a marriage in the form called 
A’sura and the like, her mother may take on her demise, though her husband be 


living ; and, on failure of the mother, the father. For that order of succession 


3; 
results from the text, ‘ Her wealth is ordained to become the property of her 
“ mother and of her father.”’* If then joint succession were iitended, the author 
would have said, “ become the property of her two parents.” And, as the 
father’s right of inheritance is declared to be on failure of the mother in the case 


of a maiden’s property, the same is fitting-in this instance also. 


7. Accordingly Bavp’na’yana says, “The wealth of a deceased damsel 
“ let the uterine brethren themselves take. On failure of them, it shall belong 


“ to the mother ; or, if she be dead, to the father.” 


8. The property of a maiden has been thus explained, [and-the- subject 


will not be resumed under a distinet head. ]. 


9, It must not be argued, that, in this case [of wealth received at nupti- 
als,t | as in that of a maiden’s property, the brother has the prior right. Forno 
text ordains it: and the succession of the mother and father only [not the bros 


ther§] is expressly declared. 


10. But wealth received by a woman after ler marriage, from the family 


of her father, of her mother, or of her husband, goes to her brothers, [not to her 
—=—=<—=£=£&§_ EE ———————— ee: 
Annotations: 


&. Her mother may take on her demise.] It must be consequently undérstood, that the term 
father, in a passage of Ya’snyawatcya, “f In other forms of marriage, it goes to ihe father, 1 
signifies parents; one term only being retained of the phrase s father and mother.’  S'RÍCRÄSHN A 
and ACHYUTA 


& Vide Sect. 2., § 21, $ S’ricaisan’a and ACRYUTA, t Ibid, § Ibid, T Sect, 2. § 24, 
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husband ;*| as Ya‘snyawaucya declares: “ That which has been given to her 
“ by her kindred, as well as her fee or gratuity, and any thing bestowed after 


marriage, her kinsmen take, if she die without issue.’’+ - 


ll. Given by her kindred. | Presented to her by her father or mother (dur- 
ing her maidenhood.t| Hence [since the words “given by kindred” intend given 
by the father and mother ;§} their sons, whe are her brothers, are the kinsmen 


here signified. 


12. Thatis confirmed by Vripp’Ha Ca’rya’yans, who says “ Immovable 
* property, which has been given by parents to their daughter, goes always to 
ze her brother, if she die without issue.’ For it appears, that the brother’s 
right of succession is founded simply on her leaving no-issue [which is -the case 


equally of a maiden, as of a childless wife. || | 


13. The remark of Vis’warvu’pa, that property of a childless woman 
married by any form of nuptials; from that of Brahma to that of the Pis‘dchas, 


(as hinted by the term “ always,”’) goes to her brother, should-therefore be 
respected. 
14. Under the term “ immovables,’” the same must be true of other pró- 


perty [such as described in the passage of Ya‘srvawarcya above cited ;4| by 


the argument a fortiori, exemplified in the loaf and staff.** 








Annotatiois. 
10, Received ufter her marriage from the family of her futher &c.] Property intended by 


D'A'MAN'I 


4 


the term Anwdd’héya or ‘ gift subsequent’ is here -described by circumlocution, Cuu and 


S’nicrisun’a. 
41, Their: sons,: who are her brothers, are the kinsmen here signified.] Conformably with 
the etymology of the term bind@hava kinsmen, or offspring of (ban@hu) kindred, explained as 


signifying her father and mother. S’ricrisun’a and Acsyuts. 


Cd ` BA. 


* S/nicnisan’a &e. + Ya'unvawatcya, 2, 145, + Cuu/p/s/MAN’T and S/Ricaisan/a, § Cau’ A MAN” 
- \Ssmicrisan’a and Cav ‘/pa’MAN‘T, J Cav’s’a’MaNn4s, ax €h, 2. § 23, 


j 





pa 


rifts of kindred, 
& her fee (sul 
ca.) according 
to YA SNYAWALe 
CYA. 


Vy, Explanation 
of the text. 


19, The inter. 
pretation is sep- 
ported by a pas- 
sage of Ca‘TYA’= 
YANA Conecrn inp 
immovables, 


13, In general, 
us affirmed by 
VIS'WARG PA, 
the brother in- 
herits a woman’s 
property, 


14, Sines tye: ip 
herits the im- 
movables, he 
must a fortaeri 
succeed to moya- 
Bles, 


15. Presents gf. 
ven to the woe 
man, when a 
maiden, are ins 
cluded iq the 
preceding texi 
ty 40.): 


16. CATTA YA 
ka's definition of 
a gift susbequent, 


iT Exposition 
uf the texi, 


15. Another de- 
finition ef gift 
subsequent, 


19, Explanation 
of fee or yerquis 
tite hy the same 
@Nibarity. 


CHAP, IY, 


92 DAYA-BHAGA OR 


15. By the phrase “given by her kindred” (§ 10.) is sienifed that 
which was given to her by her parents during her maiden state, For any thing 
received by her, subsequently to her nuptials, is comprehended under the denos 
mination of (anwdd’héya) ‘gift subsequent ;’ and either the husband, or the 


parents, inherit that which was presented at the time of the wedding. 


16. Ca’tyavawa describes a gift subsequent; “ What has been received 
“ by a woman from the family of her husband, and at a time posterior to her 
“ marriage, is called a gift subsequent ; and so is that which is similarly receiv- 


ed from the family of her kindred.” * 


17. From the family of her husband.] From her father-in-law and the rest. 
From the family of.her kindred.] From that of her father and mother. 


18. The same author gives another definition: ‘“ Whatever is received 
“ by a woman after her nuptials, either from her husband, or from her parents, 


“ through the affection of the giver, Buricu pronounces to be a gift subse- 
“ quent.” 
19. He likewise explainsthe fee or perquisite (S’ulca.) “ Whatever has 


“ been received, as a price, of workmen on houses, furniture and carriages, 


© milking vessels and ornaments, 1s denominated a fee.” 





ne 


ANIES, 


19. Received of workmen.] The passage is translated conformably to the interpretation of 





Jimv'ta-va'mawa and his commentators, S’ricrisun’a, Acnyura and MAHESWARA : and it seems 
to have been understood in the same sense by the authors of the Retnacara and Vivdda.chandra, 
Bat it is dificult to reconcile this meaning with the construction of the sentence, The passage is 
accordingly explained in quite a different sense by the authors of the Smriti-chandiicd, Muduna. 
rainu, &c. č The price of house, furniture, carriages &c, received in trust for the bride, is ker fee or 
 perquisite.’? ‘There is a variation in the reading of the text adapted to these different interpretations, 
Jimo'TA-vA HANA reading carmin’dm ‘workmen;’ and the Smrifichandricé &c. carmandm, 
6 works.’ 

er a řș 

» Gited before: Sectional, $2, 
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other work, asa bribe to send her husbaad or other person [of her family] to 
labour on such particular work, is her fee. It is the price [of labour ;] since its 


purpose is to engage [a labourer. ] 


21. Ora fee is that which is deseribed by Vya‘sa, “ What [is given] to 
4 bring the bride to her husband's house, is denominated her fee.” That is, 
what is given by way of bribe or the like to induce her to go to the house of her 
husband. 


22, This fee, [as described In both the passages above cited,*] occurs 
indiscriminately an any form of marriage, whether that termed Brahma or ano- 


ther, Such, or any similar property of a childless woman, her brothers inherit. 


23. 


marriages called A’sura and the rest. For that gratuity is restricted to the 


But it does not intend a gratuity (S’ulea) presented to damsels at 


particular form denominated A’sura [and dees not occur in the rest-¢| Accord- 
ingly itis said “The A’sura marriage Is grounded on the receipt.of wealth ; 
` * . ` . 
“ the Gandharba, on reciprocal connexion ; the Rdcshasa, on sejzure in war; 
“and the Puis‘dcha is where the bride is obtained by fraud.” $ 
pn a aeae aa n | 
Aninwiatt 
3 NRgiations. 

20. tis the price of lebcur.| S’ulce properly signifies price: though it has become necessary 
to translate it fee, perquisite, or gratuity. 

21, hat is given to bring the bride.} Cuv’b’a’maAn’r noticre a variation in the reading of 
-Vra'sa’s text; auilam -for dnétum, * whatis brought [while the bride is going] to her husband's 
- & house 3? instead of £6 what [is given } to bring her to her husband's house.” 

22, Occurs indiscriminately in any marriage.] The term fee does not here denote the gra. 
tuily (S’ulca) received at au A’sura marriage. (Vide § 23.) S’ricrisun’s, 

23. H does not intend a gratuity af marriages called A’sura.] The author here refutes the 


faf 


ancient čocirine as set forth by CAN B'ES WARA, SBICRISEN A. 
a NL TS E TVET 


E CRUDA MANT + S’nicnisan’a &e, 
: $ Yauwrawarcra, 1.61, Vide Meny, 3. 31,.—34, 


20, Ynterpretns 
tion of the page 
bape, 


$1, A differen 
explanation b 
VYA‘SA, 


29. Either way, 
property of such 
description OCs 
curs under every 
fonn of matric 
age, 


£3 The tem 
(S/ulca} ig not 
employed ia ita 
sense of price, 
as intensing & 
gratuity far the 
purchase of & 
bride ; 

suci as is piven 
ai an AIWA 
marriage. 


24, A proposed 
restriction of 
the text (§ 10.) 
to the case of 
Asura & simi- 
lar mariages 
refuted, 


25, And the ye- 
striction of it to 
the single case 
of on d4sura 
mirrige, 


‘26: The brother 
is heir te the fee 
or perguisit?, 
under every 
furm of marri- 


age 


T A pasmat 
uf GAUTAM 
Danfirns. Abis 
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24. Hence, since there is no gratuity at the Rdcshasa Marriage, nor at 
the other [viz. the Pais‘dcha: marriage,*] the conclusion, deduced from ‘associ: 
ation with nuptial gratuity, that only such property goes to the brother as was 
received under the A’sura and other similar marriages, must be rejected : as also. 
because that is not the separate property of the woman ; for only wealth received 
by the father or other person [who gives the girl in marriage] is denominated a 
gratuity, Thus Menu says, “ Let no father, who is wise, receive a gratuity 
“ however small, for giving his daughter in marriage; since the man, who 
“ through avarice, takes a gratuity, isa seller of his offspring.’+ Father fs 
here a general expression [intending the person who gives away the damsel.t] 
Therefore, a brother, or any other person; accepting a present [for giving a gitt 
iw marriage, | is a receiver of a gratuity. Cousequently, a gratuity ( S'ulea) is- 


that which is accepted by the father or other person [so disposing of the damsel. ] 


25. Hence [since the gratuity belongs to the giver of the damsel, and nót 
to the damset herself,§ | the argument is refuted, which has been- thus proposed ; 
that, as a womaw’s separate property received inthe form of a gratuity (Sulca) 
ia possible only in an A’sura marriage, thereforethe gifts of kindred and a gift 
subsequent, which are specified in the same passage (§ I0.), shall also be inhe- 


rited by, the brother, provided they are relative to an A’sura marriage. 


26. But, since property, received as a fee or perquisite (Sulca) m the 
manner described (§ 19 and 21.), is possible under every form of marriage, the 
brother is heir in all such instances; couformably with the text [of Ya’snya- 
watcya, |} For it contains no restriction [to any particular form of marriage, £ 


wor to that called “sure in particular.** ] 


27T. "Thus the text of Gavrama also conveys the same import with that. of 


Carya'yana. (§ 12.) It is as follows: ‘ The sister’s fee belongs to the uterine 














* Ciy ‘D'A'MAN'I + Menu, 3, 4), 


§ S'aicrisaw a, 
4 Cut ‘p/a’san's, Vide § 10, 


** S’RICRISHN’A, 


+ S’ricrisan’a and Aeayura, 
I Maug’s‘wapa, 
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SECT. Til. : 
* brothers; after them, it goes to the mother; and next to the father. Some 


“ say, before her.’’* 


28. The meaning of the passage is this: in the first place that property 
goes to her brothers of the whole blood. But, on failure of them, it belongs to 
the mother. In her default, it devolves on the father} Some say before Hrer. 


This is stated as the doctrine of others. 


29. Therefore, the property goes first to the whole brothers; if there be 
none, to the mother; if she be dead, to the father : but, on failure of all these, 
it devolves on the husband. Thus Ca‘rya’yawa says, “ That, which has been 


‘“ viven to her by her kindred, goes, on failure of kindred, to her husband.” 


‘80. By saying “ on failure ef the kindred,” For of. the father and mother,t } 
the failure of brothers is likewise. indicated. For, since the parent’s right of 
succession is in default of brothers, [the failure of the preferable claim} must be 


eoncluded by the argument a fortiori exemplified in the case of the loaf and siafl§ 


tated pte pram lle pram aan stream tar cert 











Amrotations, 

27. And nest, to the father.) Jh’mu’va-va’‘uana reads and interprets this passage of Gauram® 
differently from other compilers, by whom it is cited, ‘The clause * and next, to the father,” which 
S‘nicnisun’a reads in Ji’mv’ra-va’HANA’s quotation, is not found in Gautama’s text as exhibited in 
hfs institutes ; noris it noticed by his scHoliast; norimserted in ancient quotitions of this` passage ; 


wor read by Acnyora in Jimo’va-va‘uana’s text. The scholiast, with Hena’yup’sa, Cuanpe’ 


s‘WARA and others, expounds this passage ©The sister’s gratuity belongs to the uterine brothers, 


‘after [the death of] the mother; some say before [her demise], au interpretation, which, ass 
Acuyura observes, is rejected by Jimu’Ta-vA’HANA. | 
"28. Some sag before ker Some fold, that ít devolves on the father next after brothers; 
and on the mother after him. S‘ricrisuw’a, 
'Heva‘yun’sa’s interpretation ‘Some hold, that it devolves on the brothers, though fhe” 
< mother be living,’ is thus set aside. A’cHyora. 
29, Given to her ‘by her kindred.) Given by her father and mother, ACHYUTA. 


* Gautama, 28. 23, &e, t This sentence is wantiag in some copies of Jimo’TA-va’NANa,' 
{$ RAGHUNANDANA &e, § Vide C. 3, § 25e 


28. “Exposition 
of tHe passage 


29. On faihfre 
of brothers, tbe 
gifts of kindied 
go to the mo- 
ther; or to the 
husband. 


Su Ca’tva’yva< 
NA orduins, 


30. Explanation 
of the text, 
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3h On failure 3i. On failure of heirs down to the husband, this rule again is provided, 


of heir abuve- 
meptioned, col- ; by : ii ; 
laterals inherit Which Vieiwasrati thus delivers, ‘ The mother’s sister, the maternal uncle, the 


E ‘< father’s sister, the mother-in-law, and the wife of an elder hrother, are pro~- 


VRigasvaly ss ` : ‘ ’ i 
cited, “ nounced similar to mothers. If they leave no issue of their bodies, nor son 


“ [ofa rival wile, | nor daughter’s son, nor son of those persons, the sister’s son 


“ and the rest shall take their property.” 


$2, Andexplainn 32. Both son and daughter are here signified by the terms “ issue of the 


ed, 


“ body.’ For they bar every other claimant. By “son” is meant the child of 


a rival wife. For a passage of law expresses, “ If, among all the wives of the 


ee 


same husband, one bring forth a male child, Meny has declared them all, by 
‘ means of that son, to be mothers of male issue.** Nor is the term “son” an 
epithet of “ issue of the body :” for it would be superfluous ; and the sister’s son 
or other remote heir would have the right of. succession, though a son [or a 


grandson} | of a contemporary wife be living, 
ter’s son suc- 


33, The daughe 33, If there be no legitimate son or daughter, ner a grandson in the male 


ceeds on failure qe . ; L i ; 
of the daughter line, Nor & son of a rival wife, the right of succession devolves on the daughter's 
& of male issue 


son. 
~ Gyinerati ans, 


82, The child of a rival wife.] The son of such a wife; including also the sister of such 





son : for the gender is here employed indefinitely; and, by meaus of her offspring, she becomes the- 
giver of funeral oblations to the husband of the women and his ancestors to the third degree, 
S’RICRISHN A. 
Including also adopted sons. . ACHYUTA &c. 
33. Nor a grandson, nor a son of a rival wife, the succession devolves on a daughter's 
_ son.| This passage is censured by §’ricrisun’a; who shows by very satisfactory rénsoning, that. 
the daughter's son ought to inherit before the. son.of a contemporary wife. Acuyura considers 
the reading of the text to be questionable; and. Maue’s‘wana pronounces it to be spurious. 
He also rejects the words “nor a grandson as unnecessary and improperly introduced in this 


place, RAGHUNANDANA,, in, the Déyutatwa, copying Jimu’ra-vA'HANA'S argument, omits this 





* Menu, 9. 183, ¥ AcaYUTA and Mane’s ’WARAs 
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34. By the pronoun in the phrase “son of those persons” (§ 51.) the 
woman’s own issue and the child of a rival wife are signified. Therefore, their 
sons have aright to.inherit ; not the son of a daughter’s son also, for he is excluded 


from the oblation-of food at obsequies. 


$5. For want then of sons and other linear heirs as here specified, and in 
default of brothers or other preferable claimants, including the husband, the 
inheritance passes to the sister’s son and the rest, although kinsmen, as the father- 
in-law, the husband’s elder brother, or the like, be living. For the text (§ 31.) 
bears no other import; and the chief purpose of indicating, under the head of 
inheritance, the competency to present funeral oblations, as is done by describing 
the women.as similar to mothers, and certain persons as standing in the relation 


to them of sons, is to suggest the right of succession to their property. 


26. Heuce, since the text enumerates “ sister’s son,” &c. if the order of 
-succession consequently be, first the sister’s son, then the husband’s sister’s son, 
next the child of the husband’s younger brother, afterwards the child of the 
husband's elder brother, then the son of the brother, after him the son-in-law, 
and subsequently the younger brother-in-law, the right would devolve last of all 
on the younger brother of the husband, contrary to the opinion and practice of 
venerable persons. Therefore, the text is propounded, not as declaratory of the 
order of inheritance, but as expressive of the strength of fhe fact, [namely of the 


benefits conferred.*] Thus itis declared by Menu, under the head of inher!- 





* 
SR a ee ee 


Ardtatwons, 
passage altogether; and- the author of the Viramitrodgya has substituted. one of quite different 











import, , 

34, By the pronoun ......»s. the woman’s own issue and the child of a rival wife are 
signified.| The pronoun refers not to -the nearest term “ daughter’s sony’ but to the remote 
terms “* issue of the body” and-** son of a contemporary wife.” Viramiirodaya, 


* Sricrisan’a and Opu’p/a‘Maws, 





84, Nor the son 
of the dangh- 
te.’s son, 


35, That pat- 
sage does relate 
to the right of 
SUCCESSOR, 


36. But not te 
the -ordet of 
SUCCEESLULL, 


Passages of 
Meno, Vars- 
NYAWALCYA and 
S'A'TA TAPA 

show Succession 
$n right of benee 
fits coalesced, 


Ft. The order 
OF succetsion is 
as follows, 


First fhe kas- 
band’s younger 
brother, 


Then the son of 
the drother-in- 
Ray, 


Next the aister’s 
BOD, 


Afterwards the 
husband’s sisters 
son. 
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tance, “ To three ancestors must water be given at their obsequies ; for three is 
“ the funeral oblation of food ordained: the fourth is the giver of oblations ; 
“but the fifth has no concern with them.”* In like manner YA JNYAWALCYA 
shows succession to property in right of the funeral oblation: “ Among these 
‘“ [sons of various descriptions, | the next in order is heir, and giver of oblations, 
on failure of the preceding,’ The sgp’s preferable right too appears to rest 
on his presenting the greatest number of beneficial oblations, and ow his rescuing 
his parent from hell. And a passage of Vriddha S’a’ra’rapa expressly provides 
for the funeral oblations of these women: “ For the wife of a maternal uncle 
“ or of a sisters son, of a father-in-law and of a spiritual parent, of a friend 
* and of a maternal grandfather, as well as for the sister of the mother or of 
e the father, the oblation of food at obsequies must be performed. Such is the 


* settled rule among these who are conversant with the Védas.” 


37. This then is the 8rder of succession, according to the various degrees 
[of benefit to the owner of the propertyt] from the oblation of food at obsequies, 
In the first place, the husband’s younger brother is entitled to the woman’s 
property; for he is a kinsman (Sapin‘d’a, ) and presents oblations to her, te 
her husband, and to three persons to whom oblations-were to be offered by her 
husband. After him, the son either of her husband’s elder or of his younger 
brother, is heir to the separate property of his uncle’s wife ; for he is a- kinsman, 
and presents oblations to her, to her husband, and to two persons to whom obla- 
tions were to be offered by her husband. On failure of such, the sister’s son, 
though he be not a kinsman ( Sapin‘d’a, ) inherits the separate property left by his 


mother’s sister, because he presents oblations to her, and to three persons, (her 


father and the rest,) to whom oblations would-have been offered by her son. Tn 


default of him, the son of her husband’s’sister (for it is reasonable, since the 
husband has a weaker claim than the son, that persons claiming under them 


should have similar relative precedence ;) is heir to the property of his uncle’s 


* Meno, 9. 136; 4 Kanya waca, 2, 133, 4 Mauz’s1VARS,. 
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wife; because he presents oblations to three persons to whom they were to be 
offered by her husband, and also presents oblations to her and to ber husband. 
On failure of him, the brother’s son is the successor to his aunt’s property, for he 
presents oblations to the father, to her grandfather, and to herself. If there be 
no nephew, the husband of ber daughter is heir to his mother-in-law’s property, 


since lie presents oblations to his mother-in-law and father-in-law. 


38. 'Fhis order of succession must be assumed: and the mention of “a 
s sister's son” and the rest (§ $f.) was intended merely for an indication of the 


heirs, without specifying the order in which they succeed. 


39. Again, on failure of these six; it must be understood, that the succes- 


sion devolves on the father-in-law, the husband’s eldest brother and the rest, 


according to their nearness of kin [the nearest Sapin’d’a being the heir.*} 


40. It must not be supposed, that this text (§°31.) is applicable where a 
failure of kinsmen (Sepin'd’c) exists: for, in this chain of successors, the 
husband’s younger brether, and his son, and the son of the husband’s elder 
brother; have been specified; and the husband's father and elder brother, whe 


are nearer of kin, have been omitted. 


4}. Therefore, the practice [of preferring the father-in-law te the younger 
prother-in-law,+ or of regulating the succession in the order specified in the 
passage above cited, § 31.1] which has been introduced for want of comprehend- 
ing the text [of Vuinaspari, § 31. | or those of Menu and Ya’suvawarcra,§ | 
and of understanding the true sense of the law, must be rejected as destitute of 


reason and authority, by those who [like us T] submit to demonstration. 


42. ‘Thus has succession to the separate property of a childless woman been 


explained, 


$ S’ricrisan’ aa 
J MABES WARAS 


+ Manes’ WARA, 
§ S’ricisHn’ss 


* Mane’s’wara, 
ft MAABARA 


Then the broo 


thev's son, 


Lasily the some 
inka, 


$8, The text 
(§ 31.) indicates 
heirs, not thcir 
order of succes- 
sion, 


$9. If those fail, 
the busband’s 
father, elder 
brother &¢, in- 
herit, 


40. The failure 
of these  heirp 
was not implied 
ån the text, 


41. A contrary 
practice ronst 
be rejected ag 
pnautherized, 


43, Conclusion, 
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SUMMARY. 

The settled order of succession to the separate property of a woman is as follows, 

In the case of property left by a maiden, the right devolves first on the uterine brother ; or, if 
there be none, on the mother;. but, f ske be dead, on the father, 

Tt is the same in respect of, property left by, a betrothed damsel, excepting what was given by the 
bridegroom z for he has a right to whatever he GAVE. 

in regard to the property of a marricd woman, which was reccived at her marriage, her maiden 
Gaughter has the first claim; and next, a betrothed one: but, on failure of both these, her married 
daughters, who have, or are likely to have, male issue, inherit together; or, on failure of either of 
them, the other takes the succession: if there be none of either deseription, fhe barren and the 
widowed daughters have an equal right; and,.on failure of one, the other,succeeds, . Next the right 
devolves, in order, on the son, the daughter’s son, the son’s sen, the great grandson in the male line, 
the son of a eontomporary wife, her grandson and her great grandson in the male. line, with this dif. 
fercace, that, agcording to the author of the work (Jimura-va’pana,) the right of the daughter’s 
son follows that of the contemporary wife’s son, 

in the nest place, if the property were reccived at the time of nuptials celebrated “in one of the 
five forms denominated Brdhma &e.. the order of successors is husband, brother, mother, and father, 
But, if it were received at nuptials in one of the three forms called A’sura@a &c. the order is mother, 
father, brother and Lusband, 

“then the husband’s younger brother: after him,. the son of the-husband’s -younger-brother, and 
the son of his elder brother; next, the sister’s son; afterwards, the husbard’s sister’s son; then the 
brother’s son; after him, the son-in-law; next, the father-in-law ; subsequently, the elder brother. 
in-law. In the next place, kinsmen allied by funeral ‘oblations (sapin’d’as,) in the order of prox. 
imity ; after them, kinsmen connected by family (saculyas,) and, lastly, such as are allied by 
similar oblations of water (samdnédacas.} i 

in the case of property. given by -the father at any other time bat the wedding, a maiden 
daughter succeeds ia the first instance; nexta son; then a daughter „who has, and one who is likely 
to have, male issue; after them, the daughter’s son, the son’s son, the great grandson in the male 
line, “the son of a contemporary wife, and her grandson and great grandson in the male line: next.to 
these, the barren and widowed daughters inherit together: afterwards -the succession proceeds as 
before descyized in the case of property received at nuptials denominated Brahma &¢. 

But, in the instance of property not received at a wedding, and other than such as is given by 
ihe father, the’son and unmarried daughter „inherit together; or, -oa failure of both of them, mie 
daighters, who have, or may have, male issue s and, afterwards, the son’s son, the daughter’s son, 
the great grandson in the male line, the.son of the contemporary wife, her grandson and great 
grandson in the male. Jine, are rightful claimants in succession; next to these, the barren and 
widowed daughters inherit together: and lastly the order is, as before, the same with that of 


property received at Brahma nuptials. S’ricrisun’a. 
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CHAPTER V. 


celia x a 


Exclusion from Inheritance. 


L. IN the next place, persons incompetent to inherit are specified, for the 
purpose of making known, by the exception, competent heirs, On this subject 
A’pAstampa says, “ All coheirs, who are endued with virtue, are entitled to the 
“ property. But he, who dissipates wealth by his vices, should be debarred 


“ from participation, even though he be the first born.” 


; 


2. This passage is read by Ba‘to’ca in a confused manner and contrary 
sense: “ But he, who acquires wealth by his virtuous conduct, being the eldest 
“ son, should be made an equal sharer with the father.” That reading is unau- 


thorized. 


1. Who ase 
competent te 
inherit may be 
known from the 
specified excepe 
tion of such ag 
are nut, 


A passage of 
A’PASTAMBA 
quoted, 


2, A different 
realing of it 
condemned, 


3. So ‘ The heritable right of one who has been expelled from society, s3. Another pas- 


“ and his competence to offer oblations of food and libations of water, are ex- 





Aimatations. 
3, Expelled from society.) Deemed unworthy of intercourse. In consequence of offences, or 
degradation from class, water is not drank in company with him, Cuv’p’aman’r and S’ricrisun’s. 
Formally banished, with the ceremony of kicking down & jar of water, as described by 


YA JINYAWALCYA, ÅCHYUTA. 


sage. 


Aman expelled 
for crimes is it~ 
capable af w- 
heriting. 


4, VWrinaspatt 
excludes the vi- 
cious from inhe- 
ritance. 


5. A passage of 
A‘PASTANBA, 


6. A son’s right 
of succession is 
ihe reward of 
benefits confer- 
red on his fa- 
ther; as ap- 
pears from pas- 
sages of MENU. 
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“ tinct,”* One, who has been expelled from society, is a person excluded from 


drinking water in company, 


4, So Vrinaspati says, “ Though born of a woman of egual class, a son 
destitute of virtue is unworthy of the paternal wealth. It is declared to belong 
to such kinsmen, offering funeral oblations [to the owner,+] as are of virtuous 

“ conduct. A son redeems his father from debt to superior and inferior beings, 

“< Consequently there is no use for one who acts otherwise. What can be done 

“ with a cow which neither gives milk, nor bears calves? For what purpose was 


© that son born, who is neither learned nor virtuous! A son, who is devoid of 


ér 


science, courage and good purposes, who is destitute of devotion and know= 


ledge, and who is wanting in conduct, is similar te urine and excrement.” 


5. A’pastampa Says, “ A son, who diligently performs the obsequies of his 
father and other ancestors, is of approved excellence, even though he be uniniti- 


“ ated: not a son who acts otherwise, be he conversant even with the whole Véda.” 


6. ‘ Since a son delivers his father from the hell called put, therefore he is 
“ named puttra by the self-existent himself.” t By this and similar passages, 
creat benefits are stated, as effected by means of a son. His connexion with the 
property is therefore the reward of his beneficial acts. If then he neglect them, 
how should he have his hire? Accordingly Menu says, ‘* All those brothers, 


¢¢ who are addicted to vice, lose their title to the inheritance.’’§ 








Annotations. 
Excluded on account of wickedness, by all his kinsmen, from the oblation of food and liba. 
tion of water, MABE’ WARA. 
4. Dastitute of devotion and knowledge.] Some copies of Jimu’ra-va'Hina read generosity 
(dána) in place of knowledge (jnydna or viéznydna,) which is the reading of other copies, as 


well as of the quotations occurring ‘n various compilations. 








æ Cited in the Tiramitródaya as a pasiage ef A’'PASTAMRA ; but, in the Vivdda-Chintdman’i and Smriti-sdra, it is 
referred to S'’anc’na ; and in the Retnácara, Smri-Chandricd Bic. to S'anas and Lie'nita, 

+ MAHE'8/WARA. ł Meno, 9, 133, Visun’v, 15, 43, Vide Infra, ©, l1, Sect, 1, § 31, 

§ Meng,.9, 214, 
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7. So[the same author:] “ Impotent persons and outcasts are excluded 


« from a share of the heritage ; and so are persons born blind and deaf; as well: 


© as madmen, idiots, the dumb, and those who have lost a sense [or a limb.”*] 


8. The impotent person is described by Ca’ryayana: “ That man is called 


‘ impotent, whose urine froths not, whose feces sink in water, aud whose virile 


s member is void of erection and of semen.” 


9. Theterm ‘born’ is connected in construction with the words ‘ blind’ 
and ‘deaf.’ One, who is incapable of articulating sounds, is dumb, An idiotis 


a person not susceptible of instruction. 


10. Ya'sxyawatcya says, “ An outcast and his issue, an impotent person, 
« one lame, a madman, an idiot, a blind man, a person afflicted with an incura- 
“ ble disease, [as well as others similarly disqualified, | must be maintained ; ex- 


cluding them however from participation.”+ One, who cannot walk, is lame, 


11. Although they be excluded from participation, they ought to be main- 
tained, excepting however the outcast and his son. Thatis taught by De'vara: 
“ When the father is dead [as well as in his lifetime} | an impotent man, a leper, 
“ a madman, an idiot, a blind man, an outcast, the offspring of an outcast, and 


“ a person wearing the token [of religious mendicity,] are not competent to 








Annotations, 
7. These who kave lost a sense or a limd.] Literally an organ; explained by some a sense 
as that of smelling, or of sight &c. but by others a limb, as the hand, foot and so forth. 
"10, As well as others,} This is a part of the text as read by the Métdesharé, Smriti- 
chandricé and Retndcara, But Jimu’ra.va’Hana and Va‘cuespatt Mis’ra read arta ‘ afflicted,’ 


in place of ddya * others.’ 


11. Excepting the outcast and his son.] Meaning a son begotten after the degradation of the 


father. S/RICRISHN’A. 


Wearing the token of mendicity.] The term ling? is understood by Jimou’ra-va'HaNa as sig- 


nifying a person who has entered into a religious order, of which he wears the symbol. But other 


——— aaaeeeaa ea 


* Menu, 9. 201. + Ya‘snvawaucra, 2, Ml, t Smriti-Chandricé, 
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13, Na’repa’s 
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thers, 
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“ share,the heritage. Food and raiment should be given to them, excepting the 
“ outcast. But the sons of such persons, being free from similar defects, shall 
# obtain their father’s share of the inheritance.” A person wearing the token of 


mendicity is one who has become a religious wanderer or ascetick. 


12. By the term outcast, his son also is intended ; for he is degraded, being 
procreated by an outcast. That is confirmed by Baup’ua’vana, who says, “ Let 
‘ the coheirs support with food and apparel those who are incapable of business, 
ag well as the blind, idiots, impotent persons, those afilicted with disease and 
* calamity, and others who are incompetent to the performance of duties : except- 


« ing however the outcast and his issue.” 


13. On this subject, Na’repa says, “ An enemy to his father, an outcast, 
“ an impotent person, and one who is addicted to vice [or has been expelled from 
“ society,| take no shares of the inheritance even though they be legitimate 4 


© much less, if they be sons of the wife by an appointed kinsman.” * 


J4, Ca’rya’yana ordains, that “The son of a womaa married in irregular 
Se 
Aunotations. 
compilers (as the authors of the Ketndcara, Smritichandricé, &c.) explain it a hypocrite and ime 
postor, or a sectary and heretick, 

13. One who is addicted to vice.| So the term, as read by Jimv’ra-vA'HANA, is explained by 
his commentator MAHESWARA., In the Pracds’a it is read upapdtace instead of aupnpética, and is 
similarly explained, according to the quotation in the Retnécara, But the reading, which is there 
preferred, as well as in the Calpataru, is apapatrita, signifying ‘expelled from society for heinous 
crimes ;’ and the word is written aoupitaca in the Smriti-chandrica, but interpreted in the same 
sense, RAGHUNANDANA reads, as Jimu’ra-va wana, aupapilica, and expounds it ‘one stained 
€ with sins,’ 

14, Son of a woman married in irregular order, and begotten on her by a kinsman.] 
This version is conformable to Jimu’ra-va‘HANa’s interpretation (§ 15.), which is copied in the 
Viramitrodaya. But in the Smriti-chandricé, Retnacara and Chintdman’i, the members of the 
sentence are separated: *¢ The son of a woman married in irregular order is unworthy of the inher. 
enna 


* Na‘aepa, 13, 21, 
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« order ; and begotten on her by a kinsman, is unworthy of the inheritance ; and 


= so is an apostate from a religious order.” 


15. Ifa woman of superior tribe be espoused after marrying one of infert- 
or class, both marriages are contrary to regular order. The son of either of 
these women; being cshétraja, or issue of the wife, procreated by a kinsman 
authorized tc-raise up issue to the husband; is unworthy of the inheritance, But 
a son begotten by the husband:himself, being of the'same tribe, on his wedded 
wife espoused in irregular order, is heir to the estate: so likewise is a son begot- 


ten by the husband ona wife dissimilar in class but-espoused in regular gradation. 


16. That is declared by Ca'rva'yana: “ But the son‘ of a woman mar- 


ried in irregular order, may be heir provided he belong to the same tribe with 
his father: and so may the sonof a man, belonging to a different [but supe- 
« rior*] tribe, by a woman espoused in the regular gradation. The son of a 
Ec 


woman: married to a man of inferior tribe, is not heir to the estate. Food 


and raiment only are considered tò be due to-him by. his kinsmen; But, on 


¢ 


A 


failure of them, he may take the paternal wealth. The kinsmen shall not 


n 


¢ 


be compelled to give the wealth received by them, not being his patrimony.” 


ee ET A e 


í itance ; and so is the son of a woman espoused by her kinsman, aswell as an apostate from a religi. 





A 


& ous order.” 

Is unworthy of the inħerilance.] The Retndcara and Chintáman'i read naric han téshu 
carhichit, ‘‘the inheritance never goes to them,” instead of na‘ richan téshu charhati, ‘* the 
«c inheritance is not fit to go to them: that-is, as‘ observed in the Smriichandricd, ‘* they are 
s unworthy of it.” 

15. Begotten on a wife dissimilar in class, but espoused in reguler grudation.| Begotten 
by a wan of superior tribe on a woman of inferior class, S’RicRisHN A. 

16. Food’ and raiment only.] This is Ji‘mu’ra-va‘uana’s reading, graséch’hadana.matram, 
But the Smriti-chandricé and Retna@cara- read grdsésh’hddanam atyuntam, “ food and raiment 
s for life.” 

Not being his patrimony. | The commentators, S’ricrisun’A and Acuyora, state another 
eae 


® Cuv’p ‘a/MANn ‘ly 


15. Interpreta- 
tion of his text, 
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17. A possibility exists of an impotent man, and the rest as above enus 
merated (§ 1), espousing wives. “I the eunuch and the rest should at apy- 
“ time desire to marry, the offspring of such as have issue, shall be capable of 


“ inheriting.’* Issue signifies offspring. 


18. It must not be objected, how can they contract marriages, since the 
eunuch, not being male, is iucapable of procreation, and the dumb man and the 
rest [or these born deafor blind | are degraded for want of initiation and investi- 
ture, because they are unapt for [the preparatory | study? ‘The eunuch may 
optain issne from his wife by means of another man ; and a person unfit for in- 
vestiture with the sacerdotal string is not degraded from his tribe for want of that 


initiation, any more than a S'udrg. 


19. Therefore the sons of such persons, being either their natural offspring 
or issue raised up by the wife, as the case inay be, are entitled, provided they be 


free from similar defects, to take their allotments according to the pretensions of 





ee 


Annotations, 





geading in the first ‘instance; swapitryam ‘* [their] own patrimony” instead of apitryam “ not 


“ [kis] patrimony,” ‘They notice, however, this last reading, as one which may have been 
intended by the author. It is that which the Smrti.chandricd, Retndcare and other compilations 
exhibit. S’ricrtsun’a and Acnyura deduce the same meaning in both ways of reading the text, 
Lut Maur’s'wara understands the passage differently: ‘ The kinsmen shall not -be compelled to 
‘ sive up to him wealth received by them being his own patrimory:’ they shall not be compelled 
to share it with him; but he must. be maintained by them with food and raiment. CHUDA MANI, 
again, follows the other reading, -but with a different interpretation: ‘ The kinsmen shall not be 
t compelled to give up his.father’s wealth, received by them, though not their patrimony.’ 

19, As the case may be.) A dumb man or the like may have either natural offspring or issue 
taised up to him by. his wife. But the impotent can oniy have issue so raised. S’ricrisitn’A. 

Allotments according to the pretensions of their fathers.] Such allotment as their fathers 
would have had if capable of inheriting, ACHYUTA, l 


Such share as should.have belonged to their respective fathers, according as these may be either 


Sons of a Brahmani woman, or of a Cshatriyd, or of a woman of another tribe, S’ricr¥san’a, 











Menu, 9. 208. 
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their fathers. Their dauchters must be maintained until married, and their child- 
less wives must be supported for life. It is so declared by Ya‘INYAWALCYA: 


“ Their sons, whether legitimate or the offspring of the soil, are entitled to allot- 


‘ ments if free from similar defects. Their daughters also must be maintained 


A 


“ until provided with husbands., Their childless wives, conducting themselves 


aright, must be supported : but such as are unchaste, should be expelled ; and 


A 


‘ so indeed should those who are perverse.” * 


20, Thus it has been explained, who are persons incompetent to inherit. 


—— eare aean aa raara a a a a aeaa 


© YAa'JNYAWALCYA, 2. 142 and 143. 
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$0. Conclusion. 
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CHAPTER VI. 
oe i" a 


i ffects liable, or not liable, to Partition. 


SECTLON Ñ 


Y, The patrie È In the next place, effects which may be divided, and such as are’ 
mony and joint 
ae ™ exempted from partition, are here explained. On that subject Ca’rya’yana says; 


“ What belonged to the paternal grandfather, or to the father, and any thing. 


as is declared 
by CATY- oo r . . 
YANA. “ else [appertaining to the coheirs, having been] acquired by themselves; must: 


“ all be divided ata partition among heirs.” 
2. Expositionof 2, And any thing else.| Here the particle ‘and’ is connected, in- the sen-- 
tence, with the term ‘ themselves ;’ viz. ‘acquired by themselves ;” or, as implied: 
by the conjunctive particle, acquired by another person: but his acquisition must: 
have been made through. the common property [or else by joint personal labour*7. 

Such is the meaning, 

a ee ee 
Armnotations, 

t. To the paternal grandfather.]. Meaning any relation in general. S’ricrisun’a and 


Acuyura. 
aR SAE a Pct aE eS r tS ace rerre pre 


* Cuw’p’s’wman i and S‘ricrisny’s, 
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3. Mew and Visuy‘v declare indivisible what is gained without expen- 
diture. ‘ What a brother has acquired by his labour, without using the patri- 
“ mony, he need not give up without his assent ; for it was gained by his own 


e exertion,’’* 


4, Since the patrimony is not used, there is no exertion on the side of the 
others, through the means of the common property: and, since 1t was obtained 
by the man’s own labour, there is no corporeal effort on the part of the rest: it is, 
therefore, the separate property of the acquirer alone ; for the phrase “jt was 


“ gained by bis own exertion,” is stated as a reason. 


5. So Vya’sa ordaius: “ What a man gains by his own ability, without re- 
“ lying on the patrimony, he shall not give up to the coheirs ; nor that which is 


acquired by learning.” } 


6. Since it is expressed in general terms, ‘what he gains solely by his 
‘ own ability,’ all property, so acquired, being his own, is not common, But, 
as the gains of science, though obtained by the man’s own ability, are shared 
by parceuers equally or more proficient in knowledge, the phrase “ nor that 
* which is acquired by learning,” is subjoined for the sake of excluding illiterate 


or less learned parcencrs. 
7. So Ya‘snvawaeya directs: “ Whatever else is acquired by the copar- 
“ cener himself, without detriment to the father’s estate, as a present from a 


friend, or a gift at nuptials, does not appertain to the coheirs.” f 


8. Here, the mention of “ a present from a friend” and so forth is intended 








Annotations, 
6. His own.| Acquired with his own wealth and by his own labour ouly, S’Ricrisuy’a, 


Not common. | Not liable to be shared with the rest of the brothers. S’RICKISIIN’A. 














* Meno, 9 268. Visnn’u, 18, 42. Vide inira, § 31. The second half of the stanza is read otherwise in the 
Mitdeshard, Gh. 1, Sect. 4, § 10. 


t Yide infre. § Oo, 4 Yaunyawatera, 2,119, Yide infra, § 35, 
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for illustration only ; since it isin suck modes that acquisitions are usually made 


without expenditure. 


9. So Menu likewise says: ‘ Wealth, however, acquired’ by learning, 


belongs exclusively to him, who acquired it; and so does any thing given 


‘by a friend, received'on account of marriage, or presented’ as a mark of 


£ respect.” * 


10. Vya’sa [delivers a similar precept:] “ Wealth gained by science, or 
earned by valour, or received from affectionate kindred, belongs: at the time 
of partition, to. him [wlio acquired it;] and shall not be claimed by the 


“ coheirs.” 


It. Whatis obtained through favour or the like, from a father, uncle, 


or other kind relations, is received froin affectionate kindred. 


12, Na‘rena similarly says, “ Excepting what is gamed by valour, the 
“ wealth of a wife, and what is acquired by science, which are three sorts 


‘ of property exempt from partition; and any favour conferred by a father.” 
eee eee Beatae a 
Annotations, 

9. Excľusioely.] An illiterate person, and one of inferior learning, are thus excepted. S’Ri« 
CRISHN7A, 

On account of marriage:] Received from a father-in-law, on account of becoming his somin. 
law, S’Ricrisun’a. 

As a mark of respect.} Obtained by officiating as a priest. S’‘nfcrisnn’ A. 

As a mark of respect at the time of giving a mad'huparca. The interpretation of the word 
madhuparcica, by Me‘o’na/rimut. and Go'senna-na'JA, who. explain it € wealth. gained, by offct- 
ating as a priest,’ is erroneous, since that is. gained by science (See Ca’rya’yANA}.) CuLLu’ca 
BHATTA. 

11. Received from affectionate kindred.] Since property, termed Saudáyica, is, exempt 
from partition as being the separate property of a woman (C. 5. Sect. L § 21.),.the author expounds the 
term otherwise, Manns WABA. 

1%, The weaitic of ewife.} Since the separate wealth of a wife cannot be supposed liable to 
partition, (for *t is her peculiar property,) the author: expounds the text, otherwise. S RÍCRISH NA o- 


nn EA AE A ye a E A a e a AAE a a e A Ra a e 


* Mano, 9, 206. Wide infra, § 3h. + Na’rap, 15, 6. Vide infra, § 334 $ Vide Sect... § Ba. 
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13. What was received at the time of obtaining a wife is here called the 
wealth of a wife ;” meaning effects obtained on account of marriage. Except- 
ing these acquisitions (§ 12.), let him divide other property ; for this phrase is 


here understood, as expressed in another sentence.* 


14, By these and other similar passages, the circumstance of the property 
Having been acquired by valour or the like, is not stated as a suficient reason for 
its being exempt from participation ; since a distribution even of property so 
acquired, is expressly ordained incertain cases. Thus Vyasa directs a partition 
of effects so gained, with the use of the common goods, “ Tlie brethren parti- 
 cipate in that wealth, which one of them gains by valour or thelike, usIng.any 
“ common property, either a weapon ora vehicle. To him two shares should. be 


“wiven: but the rest should share alike.” So Na’rens ocdains: “ He, who. 


a) 


‘ maintains the family cf a brother studying science, shal! take, be he ever so 


‘ ignorant, a share of the wealth gained by science.’ 


15. Since the term ‘* maintained” is exhibited in the singular number, if 
the family of the brother, who is studying science, be made to prosper by another 
brother at the expense of his own wealth, or by the labour of his body, then he 


also: has a title to property gained by that scienee. 





Gimeitions, 

14, Ignorant.) literate: S’nicrisny’a, 

15. Since the term is exhibited in the singular number.| For it may be inferred from the 
ase of the singular number, that the act is independent of any thing else. This independency 
isan independence of the common property, as well as ofthe separate property of their’ brotl-ers 
ercoheirs, Hence, if the support were afforded by two, or by three, unlettered coheirs, all these 
shall participate. S’ricrisuy’a. 

. By exhibiting, the term in the- singular number,- an exception-to the joint property is indicated, 
and not exclusion of other brothers supporting the family by their labour, or by the expenditure of 
their own. wealth. Hence two such brothers would also take a share of the property gained through 
science. MAKES WARA. 
fenaa saa eaea anaa a a 

E NA'REDA, 13, 4, t Na'reDA, 13.. 10. | 
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16. So [the same legislator says, | “ A learned man need not give a share of 
* his own acquired wealth, without his assent, to an unlearned eoheir: provided 


“ it were not gained by him using the paternal estate.” * 


17. The word “ paternal” intends joint property. What has been gained 
by him without using that, a learned man need not give up, against his will, to an 
unlearned coheir, But to a learned or instructed coheir, ho must give a share 
of any thing acquired by him, even without the use of joint property. Accord- 
ingly Gautama says, “ His own acquired wealth, a learned man need not give 


í: 


up, against his inclination, to unlearned coheirs.’’+ 


18. What is gained by his personal labour on his separate funds, being his- 
own acquired property, he need not give up, if he be unwilling to surrender it, 


unto unlearned coheirs: but he must yield it to learned brethren. 


19. This, however, relates only to the gains of science. So CA'TYA'YANA 
declares: ‘ No part of the wealth, which is gained by science, need be given by 
ce 


a learned man, to his unlearned coheirs : but such property must be yielded by 


“ him, to those who are equal or superior in learning.” 


20. ‘The word learning, expressed in the text, [and occurring there once 
only} ] is connected with both terms, “ equal” and “superior.” Therefore, it 
must be yielded to such as are equal or superior in learning : but those who are 


less learned, or who are unlearned, have no right to participate. 








Annotations. 

16. Using the paternal estate.} This regards the employment of’ funds otherwise than for 
food and raiment: for wealth must be used for such purposes even by a person remaining at home. 
Cuu’n’a’man’t and S’ricnrisny’a, 

17. Intends joint property.) Else, there would be no partition, if the estate of the grands 
father or other ancestor were used. l 

19. This relates only to the gains of science.) For any other property, acquired by 


himself, need not be surrendered, either to learned or unlearned coheirs. S’ricaYsun’a. 
nAAL 


* Na’repa, 13. Ile 
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+ GAUTAMA, 28, 28, $ S‘ricrisawn’a, 
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21, Since it appears from these and other texts, that partition does or does 


aEeT, £ 


not take place, in the case of wealth acquired by science, valour or the like, 
accerding as joint property is or is not employed; and since this alone is the 
reason; a revealed maxim, containing that term only, must be inferred in 
words such as these, ‘ divide that, which is acquired by use ;’ not one contain- 
ing also the terms ‘ gained by valour’ and so forth: for the purpose is accom- 


plished by the general maxim, which must necessarily be inferred. 


22. This is precisely the object of the reasoning taught [in the Mimansa | 


under the head of Hadlaca, 


23. Orthe same meaning may be deduced from reasoning [without the 
trouble of inferring the origin of the rule froma lost passage of scripture*® ], 
That, which is acquired by a person, belongs exclusively to him, so long as he 

ae pe a ca OR OL RN 5 
Aimatations, 

21. Since this alone is the reason.| Since the making of the acquisition with or without 
the use of such property is alone the reason: since ecqwisition with the use of it is a ground of 
partition ; and without such use, a ground of exemption from partition. S’Ricrisu’a, 

The general maxim which must be inferred.) One, as above stated, which does not contain 
the terms ‘ gained by valour &c.’ For it would be needless trouble to assume a maxim containing 
these terms, in such form as follows; ‘ divide that which is gained by valour or the like without use.’ 
‘S'RicrisHn’a. 

22, Reasoning taught under the head of Hélacé.] It is the 8th topick (ad’hicaran’a) of 
the 3d chapter ef the Ist book, The purport of it may be thus stated: the IféJdcd or festival of 
the spring (Vasantélsava) is celebrated by the Prachyas or eastern Indians; and, in like manner, 
other observances are peculiar to ether people: that is, (as remarked by commentators,) Udorisha. 
bha-yajnye, which consists in driving a bull after worshipping him, is practised by the Udichyas or 
northern Indians ; and the A‘Aninaibuca or worship of certain trees, or other particular objects, 
as deities, by the Dacshinalyas or southern Indians, These local usages are concluded to be 
founded on some precept; end the precept is inferred to be a general one, not a special one restricted 
to the particular people among whom the usage prevails. Vide C. 2. § 40. 

23, In proportion to the amount of his allotment.| In the case of wealth gained with the 
ase of the common stock of brothers ranking in different tribes, the use has been of four shares 
PET to the son of the Bréhkman’z wife, and three, two and one shares belonging to the sons 
SSS EE 


* Mang‘s’wara, Acuyeta &c. 
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ed on reason ; 


and shares of 
the gain should 
be proportions 
ate to shares of 
the stock, 


24, Ca’tya/y- 
ANA provides a 
Tule concerning 
reunited parce- 
mers, 


9. S*ricara’s: 


exposition of. 
the text, 


26, A gain, made. 
on separate 
funds, is seye- 
ral property, 


2t: The same is 
proper before a 
fitst partition. 
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lives; if there be no special rule [to the contrary]: but, where the exertion, 
of one is merely through the joint property, and the other contributes to the 
acquisition by his person and wealth, it.isa rule suggested by-reason, that the 
ene shall havea single-share, and- the other two. Hence likewise it follows, 
that, if the joint stock be used, shares should be assigned to each person in pro- 


portion to- the amount of his allotment, be it-little or much, which has been used. 


24. Moreover the text of Ca’rya’yana [is similarly founded on- reason. } 
« When brethren separated in-regard te-the patrimony, and subsequently living 
“ anew together, make a [second ] partition, he, from whom aa acquisition has 


“ proceeded, shall again take a double share.” 


20. This is expounded by S’ricara as signifying, that ‘a reunited parcener, 
* who has made an acquisition with the use of the joint stock, shall have two 


‘ shares ; and the rest, one apiece.” 


26. Hence it appears to be the opinion both of the saint and of the 


commentator; tiat wealti, vained with no use of the common funds, appertains 
’ ť: 5 


exclusively to the acquirer, even in the instance of a reunion of coparceners ; and 
that such wealth is not joint property; since no special allotment is directed in 


the case of a gain made without use of joint stock. 
27. Such being their meaning, the same is equally proper for the unseparated 


AVHOTLONS, 


of the Cshatriygd and the rest. ,In such an instance, their shares of the gain should be assigned in 
exact proportion to their respective allotments of the stock, S’ricrtsun‘a. 
26, Of the saint and of the commentator,] Of the saint; that is, of Ca’rya’yana: for, 
after specifying residence in the same abode, he propounds a double share, if the joint stock have 
been used ; and does not direct an allotment in the case of wealth acquired with no use of common 
funds. Of the commentator; that is, of S’ricaza: for he has expressly so interpreted the texts. 
S’RicRISHN’A, 

27, Far reasoning. opposes that restriction.| As a precept of revelation is inferred in these 


terms, ‘the [Hélécd should be performed,’ to authorize the observance of that festival; and not 
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coparcener, as for-the reunited one: because residence in the same abode [which 
implies junction of property*| is equally pertinent as a reason, when separation 
has not yet taken place, as when it has-been annulled. Sinee the text is likewise 
pertinent, as directing; that the acquirer shall have two shares of an acquisition 
made with the use of common property, it is not right to’restrict it to the case of 


reunited parceners:. for the reasoning, taught under the head of [Moldca,t 


opposes that restriction.. 


98. Besides, it is an uneontested rule, that an acquirer, as such, shall have 
two shares of wealth gained by the use of joint funds: for that allotment has 
been ordained by a text-[of Vya’sa] above cited (§ 14) in the single case of the 
use of common stock. It is not reasonable to assign two shares only in the instance 
of an acquisition made by personal exertion upon separate funds: but something 
more [than two shares{ | would be reasonable; either the whole, or something 
less [than the whole.§] Here, since something less [than the whole? ] has not 
been directed either by sages or by compilers ; and since it appears, that the rest 
of the brethren participate [in one case | on account of the employment of their 
common steck ; it is fit, that their participation should be null [in another case | 


where that does not exist: 


29. The rule, that the acquirer shall have twice as much as the rest, must 
rrr 
Aunotattons, 


one containing the term Préchye indicating. the particular people who practise it: so a precept of 
revelation is inferred in these terms ‘ the acquirer shall take two shares of wealth gained with the 
£ use of common property ; not one containing the term ‘reunited parcener,’ as a restrictive epithet 
of the acquirer, S’RicrYsHn‘’a; 

28. Where that does not exist.] Where neither the use of the joint funds, nor a common 
exertion of the rest of the brethren, exists; either of. which would bea reason for the participation 
of the coheirs. S’ricerisuy’a. 


ssa SS rey oe 


* S/ricrisnn’a and ACHYUTA, + Vide $ 23, 
$ CHUVA MANI and S'RÍCRÍSAN’ A § Ibid, % Ibid, 


28. An acquirer 
using joint stack 
has two shares, 
Net csing it, be 
should karye the 
whole, 


99, The rule is 
founded in rea- 
son ¢ 


39, And the 
conclusion ja 
true, 


31. It is no ge. 
neral rule, that 
guns, made be- 
fore partition, 
shail be shared, 


A passaze of 
Mesy cited, 
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be grounded on reasoning: otherwise, [if its foundation in a passage of scripture 
is to be assumed,* and reasoning is not.to be taken as its ground ;}} it would be 
“necessary either to insert in the maxim of revelation in question, the condition of 
a gain made [by the father who is declared entitled to two shares ;t] or else to 


establish separately the title [of an acquirer te a double share.¢] 


30. It is therefore true, that wealth gained without use of joint stock 


belongs to the aequircr alone, not to the rest of the coparceners. 


31. Moreover, a general maxim fof scripture |} to this extent, ‘ Let all 
‘ share what is gained by an unseparated coparcener,’ cannot be inferred. For 
an exception to wealth acquired by valour or the like [without use of the joint 
stock@ | does occur. Thus Menu says, ‘* Wealth, however, acquired by learn- 
ing, belongs exclusively to him, who acquired it: and so does any thing given 


* by a friend, received on account of marriage, or presented as a mark of res- 





Annstattans. 


29, Otherwise it would he necessary io insert &c.] If -it be not founded on reasoning; the 





condition, that he be the acquirer, must :be inserted in the revealed maxim ‘ Let the father reserve 
€ two shares for himself.’ If then a passage of scripture be assumed in this form; ‘ let-the father, 
€ who has made an acquisition, reserye two shares: a father, who had not made an acquisition, 
would not havea double share; nor would a brother or other coheir, who was the acquirer of the 
property, have a double allotment. ‘The author therefore adds, ‘or else to establish separately 
© the title.’ The distinct right of an aequirer, independently .of paternity or other particular rela. 
tion, must be separately established, Consequently, since it would be troublesome to infer a foune 
dation in scripture on both points, it is right to ground-the rule on reasoning. S’ricuisun’a, 

31. Moreover « general maxim &c. cannot be inferred.| If the rule were founded on rea. 
soning, the acquirer's allotment should be proportionate to his exertion: and a general direction 
for his taking a.double share weuld consequently be improper, „Hence it is right, that the acquirer’s 
double portion should be grounded on a general maxim of revelation in these terms, ‘the acquirer 
has two shares of what is gained before partition, and the rest have one apiece:’ accordingly, if 
‘is seen in the practice of the world, that, in the instance of wealth accepted as a present, though it 
be gained without use of joint stock, all participate on the sole ground of its being acquired by an 


“unseparated coparcener. Weighing this opinion of S’ricara’s, the author censures it, S’RicRistin’A. 


rare aera ain ere none nas manna etme : racemic mare 














% RIARI WARA, 
4 ihid, 


+ S’riceaterm 7a, 


$ S’sicrisuw’a, CNY'D’'A MAN &e, 
| Mawe’s WARA, 


§ S’micrisHn’sA and Cuav’s’a MANI, 
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© pect? So Mesvand Visun'vu ordain, “ What a brother kas acquired by his 
e labour, without using the patrimony, he need not give up without his assent ; 


s forit was gained by his own exertion.” } 


32, Without using.] This is connected likewise with wealth acquired by 
learning : for, in such instances also, a precept, ordaining partition if joint funds 


be used, does occur, 


33. Thus Ya’snvawatova says: “ Whatever eleeis acquired by the co- 
e parcener himself, without detriment to the father’s estate, as a present from a 
“ friend, or a gift at nuptials, does not appertain to the coheirs. Nor shall he, 
e who recovers hereditary property, which had been taken away, give it up to 
© the coparceners : nor what has been gained by science.”{ So Na‘repa: “ Ex- 
č cepting what is gained by valour, the wealth of a wifc, and what is acquired 
“ by science, which are three sorts of property exempt from partition; and any 
“ favour conferred by a father” Likewise Vyasa: “ Wealth gained by 


“ science, or earned by valour, or received from affectionate kindred, belongs, at 














AencAuois. 
‘32, With wealth acquired by learning.) With the gains of science. mentioned in fhe pres 
(Menu: 9. 206). 


The term, ‘ gaius ef science,’ contained in the preceding passage of Menu, is here understood, 


am: 


geding text, S/RICRYSHN’A. 
MAWES WARA. 

One commentator reads in Jimu’ra-va'naÊxa’s text anushajyaié ‘tis understood, where the 
other reads sambad’hyaté “< is connected,” Hence a diference in their manner of stating the same 
, meaning, 

A precept ordaining partition does eccur.] ‘Alluding to a passage above cited (§ 16), cone 
taining the reservation, ‘‘ provided it were-net gained by him using the paternal estate,” Cuv'p’s’- 
wand and S'RicRisun’s. 

33. 


_quently holds good in regard to the wealth.of the brethren, which they themselves acquired, S'rie 


Hereditary property.) This eomprehends any common property. The same rule conse» 


CRISIIN A. 


cane een a seraa mar ar aa aa aianei i i a tO aS NSS arora eer aa | 
AAA oS sam 


* Menu, 9 206, Vide supra, § 9. + Menu, 9. 208, Visux’o, 18, 42. Vide supra, § 3, 
¢ Yaunvawateya, 2, 119 & 120, Vide supra, 4 7. i Ba’agpa, 13, 6, Vide supra, § 12, 


and of Msp 
and Vianu 


82. Exposition 
éf these texts, 


33. Passages of 
Ya‘InYAWAL- 
£YA, 


NA'REDA, 


and Vya%a, 


‘34, Enterpreta- 
‘Sion of the text, 


35, Anothar 
passage af Yy- 
BGR. 


36. Phe suppos 
Sition of such a 
rule ($ 3!) is 
#TToneails, 
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* the time of partition, to him (who aequired it, | and ‘shall. not be chained. by 


“ the cokeirs,”* 
34. Received from affectionate kindred | Obtained from king relations. 


35. ‘* What is given by the paternal grandfather, or by the father, as a: 


~ 
“, 


token of affection, belongs to him [who receives it ;] neither that, nor what 


Aa 
A 


is given by a mother, shall be takem from him. What a man gains by his 


Fá 
A 


own ability, without relying on the patrimony, he shall not give up to the-ca- 


A 
A 


heirs, nor that which is acquired-by learning.” 4s 


36. By thus excepting, under these and other texts, in regard to all the 
tribes and all the classes of mixed or of mediate origin, wealth acquired, with- 
out use of the joint stock, by the acquirer’s own ability; whether effected by 
meuns of any science; or received from affectionate kindred (being giyen by a 
relative ;) or obtained from a friend, or at nuptials, or with a token of respect; 
or gained ‘by valour (that is, by combat or the like ;} ‘or earned by labour (that 
1s, by agriculture, service, merchandize &c.); every acquisition [made without 
use of joint fandst] is excepted: therefore, since there can be none other, the- 


[alleged] precept has no pertinence. 
Fn A TT SE a TEES TEEN 


Annotsiioneg, - 


34, Obtained from kind relations.] This is not tautology; but merely intended to remind - 

the reader of a preceding remark; (Vide 411). MANES WARS.: 
26. The tribes:] The four tribes, Brákman'a &e, 

Glusses of mediate origin.) The Ambashtha, the Caran’a &c; 

Classes of mixed origin] The Rathacara &e. S’nicrisns‘a and ACHYUTA, 

The alleged precept has no- pertinence.| The precept alleged by the opponent must ron thus’, 
*- divide what is gained by an unseparated coheir, other than the several specified ‘sorts acquired bY 
< valour and ‘so’ forth«without use of"joint funds.’ But that has no pertinence, It has no such object- 
as required 2 preeept toreach it; The reason is stated: (“Since there is none other :* "that is, since 
there is no case which was not provided for by reasoning.. The partition of wealth gained by the use 
of jointrstock, being deducible from reasoniùg, was not a case unprovided for, S’eicrYsun’s. 


© Yidersupsa, § 18; 4 Yide supra. $ Be. ‘t+. S‘Riceisan‘s and Can/p/s/man tte. 
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. 3T. Or a'case or two [of acquisition made without’ use of “the cominon 
stock*] may be, in-some manner, assumed, to which the precept may relate: 
Still those cases should have been declared by express words: since it would’ 
have been easy for the sages to.have said, ‘divide certain property gained by am 
“unseparated coparcener ;’ and such-property would be readily understood. under 
its own name; better too than by using a long and cireuiteus expression; like 
this [< wealth. acquired before partition, +] other than the gains of valour Kes. 
facquired.without use of joint funds +t] for it is burdensome. And, if the pre 
sent be intended as au exception, all the sages ought to specily every excepted: 
term: for, without that, the meaning of “ other than such? would be unes- 
plained’; and the restrictive’ words: ‘of the’srges would consequently appear’as- 
idle as the prattle of children. But; if at be intended for ilfustratroa; then some: 
one instance is negligently: propounded by one author ; aud another by anotirer 


writer; andthe omission of specifying the whole is right. 


99. Therefore-the. maxim is; ‘ divide wealth acquired with-the use of the 
‘eoammon stock :’ and particular terms, as the gains of valour &c.,.are inserted 


ja the texts as instances. 
aes, 
Annotations. . | 

3h A-case or-two maybe assumed.] A treasure, found “by an- uaseparated coparcener, is one 
instance ; and the receipt of any thing given by a stranger, through commiseration, occurs as another, 
Since a partition of: these gains: is not deducible from reasoning, - -for they were not obtained by the 
use of joiut property, how can it be said, that the precept’ has-no pertinence? The author proposes 
this doubt. S’nicrisan’As 

Idle as.the prattle of children.) If. it-be severally declared. ‘divide wealth othes than-the ga'7s 
of science ;’ ° divide le other than those of valour;’ and so forth; a kaowledge is not thus 

obtained of what is. meant by < property acquired before ‘partition, other than: partrcular spec ified 
sorts,’ so as to distinguish what is liable ‘to partition, Consequently, since it- does not ‘determine the 
proposed question whether a partition ' ef such property ‘shallor'shall not take place, it is-unmeaning, 
and therefore similar to the prattle’of children, S RICRISHN’A, 


# ACEITA- $ S’RicRisan ‘A, $ Snicrisan‘s,- 


OY, For’ regii 
here stated. 


3% Prapetty 
gai init on the 
joint stuck: jso 
dyvided, 


39. Nat any 
property acqyairs 
ed =hefare $e 
paration, 


40. Å passage 
of KANYA» 
WALCYA  &g~ 


plained, 


Al, Spicara’s 
epinion, 
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39, Hence the declaring of property common, merely because it was gained 


Dy an unseparated coparccuer, is not grounded on authority. 


40. Besides, the text of Ya’snvawancva (“ Nor shall he who recovers 


hereditary property &e.” § 33) is acknowledged by you likewise, as signifying, 


that, if one recover the property of the father, grandfather, or other ancestor, 
which has been taken away by any person, it appertains to him alone, not to the 
rest. ‘Thus, [the author} denying the right of unseparated coheirs in the pro- 
perty, because it has been recovered, although a trace of the former right exist, 


denies the remoter title of the rest to wealth originally gained by the man himself; 


41, Ithas been said by S'sicara, ‘Jf wealth, acquired without using the 
‘ patrimony, belong exclusively to the acquirer, then effects, received in a present, 


°" gan never be shared with anather brother ; for the receipt of a present cannot 


A 


be attended witk expenditure of paternal wealth. -It is indeed aliewed, that 


valuables are employed, at the receipt of gifts, for the gratification of the 


A 


donor ; as a heifer or the like in the purchase of sacrificial materials; or as 


milk for the support of life, during the sacrifice denominated Jyétishtéma. 
ae 
' Ernatatios, 


40. Denying.] If the reading be xirdcurvat (in the neuter ) the text of Ya'snyawaLcya is 








a: 


ee 





the agent in the sentence, But, if méracurven (in, the masculine,) Ya’rnyawarcya himself is so. 
MAHESWARA, 


Unseparated coheirs,] For the text, eontainiag no restriction, relates to coheirs whether sepa. 


_ vated or net separated. S’ricrisnn’a and Acnyuta. 


For, since the construction of the text is ‘He shall not give up, at the time of partition, that 


* which he recovers ;? unseparated coheirs are. of course inferred, from its being understood te pres 
cede partition, Crp‘ AMANI 

Originally.| With no trace of a former right. S’ricrisun’a and Maue’s’wara, 

41. As a heifer or the like.] A heifer, one year old, is directed by rituals to be given for the 
purchase of the Sama or moon plant (Asclepias acida) required for a sacrifice at which the juice 
of that plant is drunk, 

As milk during the Jyótisht'óma.] :Å Brăhmane is allowed to drink milk during the celebra- 


tion of the Jydtisht’éma, which lasts five days. This sacrifice is performed, by followers of the 
Vedas, for the specifick reward of happiness in heaven. 
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‘ Here the valuables are not employed for the gratification of the giver, since 
‘ his gratification, by receipt of other effects, is not requisite for a donation, 
‘ the intention: of which is spiritual ; and, asthe act of receiving is momentary, 
‘ nourishment for the person, who accepts the present, is not requisite, as it is 
‘ during the tedious cclebration of the Jydtisht’éma, for him who by that 


‘ ceremony seeks celestial bliss.’ 


49. Thatis futile: for instances-often do occur, in the world, of expen- 


diture of wealth, by giving presents to iudsce a donation; and, in the present 


42, Refuted. 


age, wealth received in gifts is similar to that which is earned by service 


Accordingly it is said, “ In the Cali age, [gifts are made] to a follower.” 


43. And as for what is alleged [by the same author], that ‘ gratification ; 


€ is no cause of receipt of presents, having no such operation, since long atten- 


* dance is the cause ; and wealth, therefore, is not the occasion of such receipt 


——— ee ee 
Annotations. 
42, Kapenditure of wealth by giving presents.) By presenting agreeable things &c. or, if 


the reading be upaddna (instead of upahdra,) by giving bribes &c, S’nicnisun’a. 
Wealth received in gifts is similar to that earned by service.) Since a donation is obtained by 


long attendance, the expenditure of wealth is sometimes requisite for the support of life. Svri- 


CRISHN’A, 
A follower.| One constant in attendance ; an earnest solicitor. This is connected with the 


terms ‘gifts are made;’ for it is said ‘In the first age, gifts are made by going to seek an acceptez ; 
‘6 in the second, they are presented to one invited for the purpose ; in the third, to one who solicits 


6 them ; in the fourth to a constant follower.” S’Ricrisun’a.. 


43. Since long attendance is the cause.] Since presents are also seen fo be obtained by long’ 


attendance, gratification does not operate towards the receipt of presents; and consequently is not 


the cause. S’RICRISHN’A. 
Through the medium of gratification. ] „Only through that medium; not by their own inge. 


pendent power. Therefore gratification is not unoperative. S’RicRISHN’A, 


If the effect be not produced &e. The particular disposition of the person is a concomitant 


circumstancea If the proper disposition be wanting, gratification is not produced. There is con. 
sequently no unoperativeness of itasa cause, But some say, this is an answer to the question, bY 


can gratification be a cause of receipt of presents, since, in some instances, no present is obtrned, 


though gratification be produced ? S‘RICRISHN’A, 


43. Wis reply 
answered, 


44. His further 
Tgumonts, 


45. Repelled, 
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‘through the medium of gratification ; that is still more futile: for long 
attendance and the rest become causes of the receipt of presents, through the 
medium of gratification; and, according to the diversity of men’s dispositions, 
[gratification*] is seen to arise, in the mind of one, from pecuniary gifts; of 
another, from Jong attendance or the like; of some, from the mere evincing of 
particular qualities. If the effect be not produced, for want of an attendant 
circumstance, it must not be thence concluded to be no cause; since, ag is 
observed accordingly, gratification is produced by means which are not invari- 


able. 


44, It has been further urged [by the same author,] ‘If [it be alleged,] 
‘ that wealth mediately accomplishes the receipt of presents, being employed 
‘ during attendance; since receipt cannot take place without contiguity ; nor 
‘ can this be without nourishment: that is denied . for nourishinent, used for 


‘ the support of life, previous to the celebration of a Jyétiskt'óma or other reli- 


* gious ceremony, would mediately serve for that ceremony, since the Jydtish- 


‘ tóma could not take place without previous support of life: all food would, 
* therefore, be intended for religious ends, not for human purposes : and conse- 
* quently wealth, which supplies it, would be designed for sacrificial uses; and 
‘ the means of acquiring it would also be meant for the same end ; and thus the 
* maxim, that the acquisition of wealth, wealth itself, and food, are adapted to 


‘ human purposes, would be contradicted.’ 


45, That is most futile; for, although it mediately contribute to the celebra- 
——— Se 
Annotations, 


By means which are not invariable] It is elected by various means, which are independent 





of eachother. S’ricrison’a. 


44, If it be alleged.| In some copies of the text, ‘if (yadi) is found; and that reading is 


tight. In other copies it is omitted ; but must be supplied. MAHRS' WARA, 


X S’nicaiean’s and MAUER’ WARA, 
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dion of the Jydtisht’éma, food obviously serves the immediate purpose of satis- 
fying hunger; and being designed for human uses, it contributes to religious 
ends; but there is no proof of its being intended for such ends; nor does its so 
contributing operate towards such a result. How then should it follow, that 


acquisition of wealth, wealth itself, and food, are adapted to religious purposes ? 


46. Hence, [because it was not intended for that purpose, though it con- 
tribute to the result,* or for the reason which will be stated,+] there is no room 
for the reproach, ‘If wealth be acknowledged to contribute to the receipt of 
‘ presents, by means of nourishment previous to such receipt, then, since noacqui- 


© sition of wealth can be made without nourishment from the time of the receiver's 


é 


birth, every mode of gain would be accompanied with detriment to the patri- 


c 


mony; and the restriction, “ without using the patrimony,” (§ 3.) would 
‘ therefore uot be inserted.’ For, lest the restriction become superfluous, the 
text is understood te siguify employment of wealth other than an expenditure of 


it adapted to nourishment and similar use. 
eres eea NT TP ea ETT eae a 
Annotations, 

45. There ts no proof of its being intended for such ends.) Of its being meant for such 
purposes ; of its being designed for sacrifices. S’nicuYsun’a. 

For there is no proof of food being intended for such ends; that is, for sacrifices. Mant’. 
B WARA. 

No proof of the acquisition of wealth being intended for such ends; that is, for sacrificial uses, 
ACHYUTA, 

The commentator proceeds to notice variations in the reading of the text, which do not, how- 
ever, materially alter the sense. 

46. Hence.] Because it was not intended for that purpose, though it contribute towards 
it. But some interpret “hence” fer the reason subsequently stated ; that is, lest the restriction 
become superfluous &c. S’ricrisuy’a. 

Acuyuta is the author who so interprets it. Cav’p’s’man’l gives the other explanation, 

The text is understood tu signify.) Maue’s’'wara remarks with disspprobation a different 
reading, (cathanarfhatwat for vachandrt’hatzam ;) from which, however, by supplying 2 


sentence, he deduces the same meaning. 


—— nT 


* Cuv’p/a’man’t and S’ricrisan’a. + AcmyutTa and MANES’ WARA. 





46. An abjec» 
tion ebviated, 
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expended for 
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48. Vis ‘Wa- 
RO‘PA’S opinion 
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50, The pur- 
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S1. The same 
results from 
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47. Moreover, an expenditure of wealth for nourishinent or other use, must 
necessarily be made even by a person remaining at home; and such expenditure is 
not designed for the acquisition of wealth: butits having been actually intended 
for that purpose is a requisite [to its being the cause of the gain :* | consequently 


the supposition does not go too far. 


48, Accordingly [since its being actually intended for the purpose is posi- 
tively required ; its merely contributing to thatend is not sufficient ;}] Vis’- 
waru PA has said, ‘ When wealth is not acquired by giving [or using | paternal 
‘ property, it is declared [by the sagest] not to be common, any more than 
‘ wealth received on account of marriage: it becomes not common, merely be- 
* cause property may have been used for food or other necessaries ; since that is 


‘ similar to the sucking of the [mother’s] breast.” 


49. Hence, [because its being actually intended for that purpose is a 
requisite to its being the cause of the acquisition,§| though much wealth, 
belonging to the father, have been expended in festivity at the son’s initiation, 
or at his wedding, what is obtained by him in alms during his austcritics as a 
student, or received on account of his marriage, is not common; for that expen- 


diture of wealth was not made with a view to vain. 


50. Itis, therefore, demonstrated, that wealth, acquired by means of joint 
stock used for the express purpose of gain, is common property; and no other 


lS SO, 


5]. The same import may be deduced by abridging the substanee of what 
pea A Re a SS EE a ar a ee 
Annotations, 

47. The supposition does not go too far.) There is not ground for supposing, that wealth, 
expended for nourishment, is the cause of an acquisition.. Maue’s‘wara, 

48. Not acquired by giving paternal property.| It is thus expressly declared, that the ex. 
S’RICRISHN’ A, 
rn AT 


* Mave’s WARA, 
$ Maun’s’wars, 


penditure must have been actually intended for that purpose, 


+ S’ricrisen‘a &e, 
§ Maus’e’wara, 
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has been expressed, after various disquisitions, by Jire’npriva, who says, 
-Whatever is acquired on separate funds is several property. For the sake of 
‘ perspicuity, [gains of science and other particular sorts* | are specified by way 
“ of example, inthese and other words, “ Wealth, however, acquired by learning, 
“ belongs exclusively to him who acquired it’’ Such sorts of property are 
‘exempted from partition, because they are separate: but even these sorts of 
‘ wealth become common, if there be a sufficient cause of a -joint right. This 
‘-aiso has, forthe sake cf ready comprehension, beenin certain instances described 
‘ [in the writings of sages t] by the cireumstance of joint stock used ; in others, 


*-by that of united exertion made; im some, by that.af common relation.’ 


52, It has been, likewise, said by Ba’to’ca, ‘ The rest cannot havea right 
e to wealth gained by one brother through science, or similar means ; [ being ac- 
‘ quired without use of joint funds, and independently of the exertions of the 


“rest :¢| since there is mo argument for it,’ 


53. The practice of dividing wealth gained by receipt of presents without 
expenditure of joint property, which is observed to prevail among virtuous peo- 
ple, is not unsuitable, whether founded on the mutual affection of the brethren, 

eee ES 
Annotations, 


“$1, But even these sorts of wealth tecome common.] Such ‘sorts: of wealth, being gained by 


science, valour, or the like, are joint property, if attended with a sufficient cause of a joint 





right. Though the wealth be of such sort, it is common property. S’Ricrisyn’a. 

By the circumstance of joint stock used.) -For example, ‘The brethren participate &c.’ (Vva’. 
sa). Vide § 14, . 

' By that of united exertion made.] ` As in the text, ‘If all of them, being unlearned, &c.? 
(Menu, 9. 205.) 

‘By that of common relation.] Tor instance, * After the death of the father and the mother.’ 
(Menu, 9. 104,) Vide C, 1, Sect. 1, § 14, 

“And thus, if any thing be given to one, expressly in consideration of his being the son of & 


person named ; all the sons of that person are entitled to partake, S’ricrisun’a and ACHYUTA. 


i ee sss aaa 


$ S-ricrisan’ a, t Meno, 9, 206, Vide § 9, { Acurera. § S/RicRIsEN’A, 


J'vanonrva’s 
arguments, 


59, Ba’ie’¢a 
indicates a like 
opinon, 


53. The prac. 
tice of dividing 
all presents ace 
counted for. 


54. A text of 
Banu, expound- 
ad, 
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or.on a manly sentiment, Or [it may be thus accounted for :] people, observing- 
the partition of wealth received in presents, (for presents are in general gains of. 
science ; and, as such, the participation of coheirs-equally or more learned is ors 
dained by a passage of law, though the property have been acquired without. 
use of joint. funds ;) and not knewing, that this partition of the gains of learn< 
ing is made undera special-rule respecting science, but. erroneously supposing’, 
the partition to take effect because the wealth was gained by-an unseparated co- 
heir, have done so of their own accord, It isnot, however, founded-on uniforny: 


practice. There is consequently nothing incongruous, 


5t. But, as for the text of Max, (“ Aftér the death of the father, if 
« the eldest brother acquire any wealth, a share of. that belongs to the younger 
brothers; provided they have duly. cultivated science.”*} the meaning of it 
is this; under another text, placing the eldest and younger brothers in the rela- 
tion of father and son,- (‘f Asa father should protect his sons, so should the 
“ first born cherish his younger brothers ; and they should behave to their elder 
* brother, like children to their father, conformably with their duty respectives. 
e ly.’+) the younger brothers: have a title in the wealth ofthe eldest, though 
obtained without use.of joint stock, as they have in their father’s acquisitions, 
But there-is. this diference: that even-the unlearned sons are entitled to their 
father’s acquired property; but the learned.brothers only. have a right-to pars 
ticipate in the, wealth gained by the eldest. 


——— —— — ————————————————— EEE 
Aynotattons, 

54, If the eldest brother acquire any wealth.) If he alone acquive it by hisJabour, with. E 
Separate stock, SkicRISHN’A, | 

Placing. brothers in:the relation of father and son.} ~ After the death “ofthe father ;~ for the-- 
text occurs under that head. 

Younger brothers have a title‘ in-the wealth? of the eldest.] Not-iw that whichis acquired by -< 
the middlemost. S’ricrisny’A, 


* Mano, 9. Sahv, t Menu, 9, 108, 


SECT. M. JÍMÚTA VAHANA. 127 


55. This interpretation is right; for the terms of the text would else be- 
come unmeaning ; expressing ‘ after the death of the father’ ‘if the eldest bro- 


ther &e.’ ‘ provided they have-duly cultivated science.’ 


56. Consequently it was an inaccurate ‘assertion, that another unseparated 
brother participates, othe sole ground of the acquisitron being made by an un- 


Separated coheir. 
ODO AD |B /0 1 


SECTION IL 








Definitions of the various sorts of acquisitions Se. exempt from partition. 


eee 
he On this [occasion, or among topicks hinted,*] the gains-of science are 
explained. Upon that subject Ca‘tya Yana says, “ What isgained by the solution: 
“ [of a difficulty], after a prize has -been offered; must be considered as- 


acquired through science, and is not included iw partition [among coheirs ]}: 


© What has been obtained from: a pupil, or by‘cfiiciating as 'a priest, or for- 


[answering] a question, or for determining’a doubtful point, or through | 


ft 


‘display of- knowledge, or by [success in} disputation, or for superior 


& 


Ec 


a NE PE a ee 
Arngtations; 
55.: For: the terms ofthe text would else become unmeantng.|’ They would be superfluous, 
if the younger brothers hada right, simply as such, to the gains of the eldest generally. S’atcrisun’a, 


“ (skill in] ‘reading, the sages: have declared to be the gains of science | 


and not subject to distribution. The same rule likewise prevatls inthe arts; 


55. Canfirma- 
tiou of that es 
pusitien, 


56. Conciusidn. 


Gains are not 
shared on the 
simple ground 


of parceuery, 


1, Gaim of 
science describ 
ed by Ca‘tra’o 
YaNa, 


After-the death of the~futher.] Hente it appears, that the-yoeunger~brothérs do not participate ` 


in the separate acquisitions of the eldest, made while the father was living. S’nicnisiin‘a &e.' 
1, On‘this.} Among those-sorts ef partible property., H the reading be afra,’** here” 
of -tatra there,” the sense is,-* om this opportunity.’ G wicwisan’ A; 


Instead’ 


a eT ST RTT nema eee TT ever 


F TRER ISMN A 


9, First sore, 
A prize fer the 
solation of a 
difficulty, 


3, Second sori. 
Fee for instruct. 
ing a pupil. 


A. Third 


sort, 


Kee for officiats, 


ing at religious 
rites. 


5. These are 
dues, not gra» 
tuites, 


6. Fourth sort, 
A reward for 
wiring a quese 
tion, 


Tei Fifth. sort, 
A reward for 
clearing a 
“donktfu} point 
or for deciding 
a litigated ques- 
Uot, 
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« for the excess above the price [of the common goods], and that which is 
“ gained through skill by winning from another a stake at play, must be 
“ considered as acquired by science, and not liable to partition, So Vriuas- 


pati has ordained,” 


9. «If you solve this well, Twill give you so much money:’ after such 
an offer, if one solve the difficulty and obtain. the prize, itis, not subject to 


distribution. 
3. From a pupil.) From 2 person instructed by the acquirer. 


4, By officiating as a priest.] Received as a fee or gratuity from a person 


employing him to officiate at a sacrifice. 
5. These are fees, not presents; for they are similar te wages or hire. 


6. So, a question relative to science being resolved, if any one, through 


satisfaction, give any thing which had not been previously offered. 


7. Also what -is obtained by clearing the doubts of ene, by whom an offer 
` a } + 
has been thus made: “To him, who removes my doubts on the meaning of tis 


‘* passage, I will give this gold.” . Or [it may signify a fee, such as | the sixth 


eee 
~Annotattons, 


The excess above the pricei] Having taken gold or the like belonging to the joint stock, and 











having made bracelets or similar things, the value, which is thus superadded by the skill of the artist 
to the price of the gold &c., is an acquisition made through science. S’ricyisun’A. 

By winning u stake at play.) A wager, previously staked, which is won by superior skill in 
play. S‘nicatsun’s, | 

5, Theseare fees.] -To obviate the seeming tautology in the subsequent mention of a present 
obtzined through the display of learning, after noticing a reward for resolving well a difficult 
question ; the author says ‘it is a fee, not a present.’ Itis not obtained by- the mere acceptance 
ofa gift. Skicrisun’a, 
6, A question relative to science being resolved.) A proper answer having been given to & 


quesiion proposed, 
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part or the like, received for a correct decision between two litigant parties, who 


apply for the determination of a dubious and contested point. 


8. Likewise, what is receivedin a present or the like for displaying his 


knowledge in the sacred ordinances and so forth. 


), So, in a contest ‘between two persons respecting their knowledge of 
sacred ordinances, or in any other controversy whatsoever concerning their respec- 


tive attainments, what is gained by surpassing the opponent, 


10. Likewise, where a single article is to be given, and there are many 


competitors, what is received for reading in a superior manner. 


f 
TI. Also, what is gained by painters, goldsmiths and other artists, through 


skill in the arts and so forth. 
12. In like manner, what is won by beating another at play. 


43. All this is exempt from being shared with the rest of the coparceners. 
The meaning is as follows: whatever is acquired by any [skill or] science, be- 
longs to the acquirer, not to the rest. For illustration only, it has been stated at 


large by Ca’rya’yana, to obviate the error of S’gicara and others, 


M4. Hence, [since it is enumerated by Ca‘rya’yana among the gains of scj- 


ence ;*] what is obtained in a present by displaying and making known his own 
eS n 


Sinnotatians, 


9. Gained by surpassing the opponeni.] Received on terminating the contest by demon. 
strating the proposition : having been previously staked by the disputant, or’ being generously given 
by the king. S’ricrisun’a. 

13. 
funds, 


The error of S’ri’carna and others.| Their mistake in supposing an acquisition to be subject 


For illustration.] For an example of wealth gained by science without use of joint 


S‘rRicRisun A and ACHYUTA, 


S’RicR)SHN’A, 


aes=ESeaeaeeaeoaoaoaoaoaoaeEE———————————————————— EEE 


* S‘ricrisun’a and Actyeta, 


to partition simply because it was obtaiaed by an unseparated coparcener, 


8, Sixth = sort. 
A rewaré far 
display of scie 
ence, 


9 Seventh sort. 
A prize gained 
or stake won is 
a disputation, 


10, Eighth sorf, 
A prize for 
reading, 


11. Ninth gort 
The gain of & 
skilful artist. 


t2. Tenth sort. 
A stake won by 
skill in play. 


13. They are in 
general exempt 
from partitio- 


14. So is any 
present to @ 
learned man, 


95. Yama de. 
scribes a person 
worthy of gifts, 


16. The pre- 
seat is given on 


account of 


learning, 


17. A different 
coxsiructien TE- 
futed; 


15. S’ricana’s 
objection 
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knowledge, is also an acquisition made by science: for a present is given toa 


learned man on account of his learning. 


15. So Yama: “ A man endowed with science, regular in [the performance 


bt 
~ 


of his] duties, contented, patient, with subdued passions, of strict veracity, 


A 
a 


grateful, disinterested, kind to cows, careful of them, generous, a performer of 


~ 
~ 


sacrifices, and a priest, the sage pronounce to be a worthy object. But a pre- 


sent should not be conferred on such as neglect rigid observances, or are igno- 


A 


‘ rant of holy texts, or merely liye by their class: for a stone transports not a, 


~ 


wm 


‘ stone [ over the stream ].” 


16, For, itis in right of his learning, that. isa fit object of gifts; and 


unicarned men are unworthy objects. 


17. Hence, what has been alleged: by some one, tnat the gains of science 
signify such gifts [only* ] as are received on accountof teaching ; must be rejected 
as having been said for want of seeing the text above cited : and because the word: 
science (vidya ) being derived from the root vid to know, signifies any knowledge 
for skill. | 


18. As for what is objected by S’ricara, that ‘by pronouncing wealth. 


received in presents to be the earning of science, receipt of presents, instruction 











Amonina. . 
17; For want of seeing the text above cited.} Meaning the text of Ca’tya’yana. ($ L). 
S'RÍCRISHN'A, 
It must be rejected as inconsistent -with the, sense. of the above cited text of Yama, (§ 15.) 
Mane’s’wARA, 
This commentator appears to have read vachandrthidars’andt ‘ from seeing the purport of 
© the text ;’ in place of vachanddars’andt ‘for want of seeing the text, 
18. By pronouncing wealth received in presents to be the earning of science.| S’nicara’t 
meaning is, that, if the fee for assistance in sacrificing be a gain made through science, because it 


` 7 = . 


# S‘Ricrisun’a, 
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* of pupils, and assistance in sacrifice, are confounded :’ that is very futile ; since, 
although presents and the rewards of teaching and assisting in Sacrifices, and 
other particular sorts, be connected as being equally gains of science; yet the 
several sorts are not confounded ; for still the rewards of teaching and of sacri- 
ficing are not presents; and it is an uncontested truth, that a black bull, a red 


or a pied one, or other individuals, though equally bulls,-are not confounded. 


19. Accordingly, [as they are uot confounded,* ‘or because things generi- 
éally similar are specifically different ;+ therefore, } since [it may be asked | ‘ how 
does the sage, by pronouncing what.is received from a pupil-or for officiating as a 


priest to be the earning of science, fail-in discriminating the rewards of teach- 


ing and of sacrificing?” the allegation [of their being confounded,{] merely by. 


way of offering an objection, must be rejected. 


20, Ca’rva‘yana propounds the gains of valour &c. “ When [a soldier] 


“ performs a gallant action, despising danger ; and favour is shown to him by 


A 
wy 


his lord pleased with that aclion; whatever property is then received by him, 


> 
ra 


‘shall be considered as gained by valour. ‘That and what is taken under a 
r- standard, are declared not to be subject to distribution. What is seized [by 
“ a soldier | in war, after risking his life for his lord and routing the forces of 


“ the enemy, is named spoil taken under a standard.” 
a 
Chinatations, - 

is by science that the man was fitted for- officiating; and if the reward cf teaching and the receipt 
ef presents be so likewise; then all three, being the gains of science, are confounded, S’Ricrisuy’A. 

A black buli.] Nila, the term here used, signifies blue, and is frequently employed in the 
sense of black; but-the. sort of bull intended by that term, in the selection of a steer to be 
consecrated and let loose at obsequies and on certain other occasions, is one of -a red colour, with 
brown head and tail, and. with white hoofs and horns, 

Ared one.| Capila: When applied to a cow, this term signifies one of the colour of lac die, with 
black tail and white hoofs. 








E AcHYETA, + S’ricrison’s, ł S‘Ricrisun’s, 


repelled. 


19. His 


argu- 


mert refuted, 


29, Gains ef 
valour describe 


ed hy 
à YANA, 


CATT- 


91. Nuptial gre- 
gents explained 
by the same 
author, 


£2, FExpasition 
of the text, 


23, Other sorts, 
not liable to 
partition, enu- 
merated by Me- 
RU ang YisH- 
XU. 


24. Explansti. 
on of the pag 
suze, 
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2l. “ But wealth received on account of marriage is considered to be 


“ that which has been accepted with a wife.” 
ee. The meaning is, received at the time of accepting a bride. 


23. So Menu and Visuy’u state other sorts of property exempt from partis 
tion. ‘‘ Clothes, vehicles, ornaments, prepared food, water, women, and fur- 


“ niture for repose or for meals, are declared not liable to distribution.*” 


24. Clothes. | Personal apparel and raiment intended to be worn at assem 
blies. 

Vehicles. | Carriages or horses and the like. 

Ornaments. ] Rings.and so forth. 

Prepared food.] Sweetmeats &c. 

Water. | Contained in a pond or well; as suited to use. 

Women. | Other than female slaves. 

Furniture for repose or ‘for meals.) Beds, and vessels used for eating and 


sipping [or drinking] and similar purposes. 





Annotations. 

22, Received at the time of accepting a bride,] This is. indefinite: for the same must be 
likewise understood of other property received in consequence of becoming a son-in-law, S’ri- 
CRISHN’A. 

24. Suited to use.) Adapted to employment, As much should be taken’by each person ag 
will supply his wants, There is not, in this instance, a restriction of equal shares. S’ricrisun’a. 

Other than female slaves.} Since the partition of a female slave is directed by’ Vaisaspars, 
(‘£ A single female slave should be employed in labour, in the houses of the several coheirg 
successively &e.” t) the author says, ‘ other than female slaves.? S’ricrisun’s, 

Female slaves.| Meaning women kept for enjoyment. Maune’s’wAra. 

Accordingly Gautama says, “ No partition is allowed in the case of women connected [ with 
one of the parceners].”{ ACHYUTA. 


The Reétnécera 


SSS er 


* Mewo,9, 219, But not found in Vieun’e’s institutes, + Vide C., $. § 10, 
$ Vide Mitdcshard, C. 1. Sect, 4, § 22, 


Furniture for repose &c.] The words are yéga.cshéma-prachéran cha. 
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95, So Vyasa: “A place of sacrifice, a field, a vehicle, dressed food, 
« water and women, are not divisible among kinsmen, though [transmitted] for 


e » thousand generations,” 


96. A place of sacrifice.] The spot, where sacrifices are performed ; or 


else an idol: not wealth obtained by sacrificing; for that has been noticed -as 
being the earning of science 


oy. Thus Ca’ryva’vawa: “ The path for cows, the carriage road, clothes, 
“ and any thing which is worn on the body, should not be divided; wor what 


"is requisile for use, or intended for arts: so Vainaspati declares.” 


28. Requisite for use.] What'is fit for each person’s use; as books and the 
Jike in the study of the Védas &c. ‘That shall not be shared by ignorant 
brethren. So what is adapted to the arts, belongs’ to artists;' mot te persons 


ignorant of the particular art. 


29. Also S'anc'ma and Lic’uita: ‘No division of a dwelling takes place ; 
“nor of water pots, ornaments, and things not of general use, nor of women, 


“ clothes, and channels ‘for draining water. Praya‘pati has so ordained.” 


30. -A-house, garden or the like, which one of the coheirs had constructed 
within the site of the dwelling place, during the-father's life time, remains his 
———————————————— es 
Annotations. 


expounds. yoga.cshéma the counsellor and priest; and pruchára the path for cows and other 
cattle &c. Acuyura, 

‘These terms are otherwise explained in the Mitdcshard. C. 1. Sect. 4. § 23. 

28. As books &c.] If there be other effects of equal value with the books, these shall be 
relained by the learned brethren; and other chattels shall be taken by the illiterate coheirs, 
This must be inferred. Else; if the hereditary propérty consist in books only, the illiterate heirs 
Might be deprived of subsistence, if they had no right of participation, S’ricrisun‘s, 

29, Things not of general use.) As books for illiterate persons and so forth, S’ricnYsun‘a, 

Channels for draining water.] Racuunanpana reads apám prachdra.ra?hydndm ; © water, 


t vessels and reads ;’ in place of apám prachdrar?hindm, ‘ channels for draining water.’ 


#5, Vyasa 
enumerates Exa 
cmpted articles, 


86, Taterpretae 
tion of the text. 


OT, Ca’rvs'r- 
ANA specifies 
other exeurpled 
articles, 


28. Meaning of 
the passage, 


S‘anc'stA 
Licsita 
certain 


29, 
and 
exempt 
articles, 


30. Explanati 
on ef the tert, 


31. Hereditary. 
property rece- 
vered is im cere 
tain Cases | CI» 
empt. 


99, Ag declared’ - 


by Meno. 
Such pro- 


perty belongs 


to the person. 


recovering H, 


33. Explana- 


tion ef the, text. 


Ji. 
PATI: declares 
property gaina 
ed or recovered 
exempt from 
partition 2 


but, after the. 
demise of the 
acquirer, il is €- 


qaually divided, | 


YARAR, 
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indivisible property : for his father has assented by not forbidding the construc- 


tion of it. 


Ji, So, even property inherited- from the paternal grandfather, which has 
long-been lost, and is not recovered by the rest through inability,. or through. 
aversion from [the efforts requisite for its] recovery, belongs exclusively to the- 
father, if recovered by.him on his ani funds, and. by.his-own labour ; and is nok. 


common property. 


32. Thus Menu ordains: “ if'a father recover the -property-of his father, 
“ which remained unrecovered, he-shall not, against his will, share it with the. 


sons, since in fact it was acquired by himself.” * < 


33.. Property appertaining. to ‘his father, not recovered by the sons; not- 
retrieved by them. The other readings, anavdpya and anavapyam [in place of- 


anavéptam, | are unfounded. - 


84. Vainaspatr says, ‘ Over the, grandfather’s ‘property, which has beer 
“ seized [by strangers] and is recovered by the father through his own ability, 
« and over [any thing | gained by him through science, valour or the like, the 
father’s full dominion is ordained. He may give it away at his pleasure, or- 
he may defray his consumption with such wealth; but, on failure. of him, the - 
“ sonsare pronounced entitled to equal shares.” 

SES 
Annotations, 


23, The. other. readings are unfounded.| For, according to- one reading, something must! 
be understood; and according te. the.other, a term must: be taken in a secondary acceptalion, 
S‘aicrisHn’ A. . 

34. Equal shares.} The specifying of equal shares forbids the deduction of-a twentieth part: 
for the eldest. Cuvu’p’s’maAn’s and S’aicrisun’A.. 

He may defray his consumption with such wealth.| All the copies, which have been collated, 


gree im reading bhégan chatoa taté dhanát <he may defray bis consumption with- that wealth.” 





a Meng, 9. Fy 


SECT. 1X.. JÍMUTA VAHANA; 135: 
35. Through his own ability.] The author thus indicates a separate per- 


sonal exertion. - 


$6. In both-texts, the:term “father” is indefinite: for a reason [of the- 


precept | is stated; “ since in factit was acquired by himself.” (4 32.) 


37. Thus the rule must-be understood in the instance of any such hereditary 
property, other than land, exactly as in the case of property not- hereditary, but 


acquired by the man himself. . 


39. S‘ano’Ha propounds a special rule ‘regarding land.“ Land, inherited 
« in regular succession, but which had been formerly lost, and which a single 
Their} shall recover solely by his own labour, the rest may divide according to 
their due allotments, having first given him a-fourth part.” — 

39; By the term “ solely” the author intimates, that neither common funds 
were used nor joint personal exertions made. Still it does not become the separate 
property of the person retrieving it ; but a fourth part of the land recovered must 
be given to him in addition [to his regular allotment:] by force of the word 


land: and because there is no reason for supposing it to be vague. ` 


AQ. Thus have been explained both what is divisible and what is exempt 


from partition. 
mre errr eer ete e raa I 
Annotations, 
Bat, in every other compilation, as the Retndcara, Smrłti-chandricá, Calpataru &c. the reading. ig 
öhúgan instead of bhógan : © He may make a distribution of such wealth.” | 


39. In addition.] The meaning of the text is, ‘having giver a fourth part of the land in gde 


€ dition, to the person who recovered it, all the coheirs, together with him, shall take equal shares.’ 


Tt is not understood from the term “ the rest,” that a fourth part only shall be giren to him: for it- 


would be an unequal rule, since the person, recovering the land, would receive less than his. coheir, 


if there be one or two sharers unconcerned in the recovery, S’RicRisuy Av 


35. Exposition 
GÈ the text, 


36. And of the: 
preceding pase“ 
sage (4 32) ' 


4T. The rule is 
the same in ree 
gard to proper. 
ty recovered & 
acquired, 
Except land, 


38. Savas 
provides a rule: 
for ene case of 
land, 


39, The acqui- 
rer bas a fourth - 
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fe addittun to 
his ows regular 
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E Comings 
tivg; 
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CHAPTER VH. 
< 


On the participation of sons born after a partition. 


josie ranun nme] 


eae oe THE share. of a son born. after the partition of the estate is now 


son bern after 


ae declared. On that subject Menu and Na‘repa say, “ A son, born after a divi- 
o his fathers | 


} alr f th a r a } A a t 
ated bre. “ sion, shall alone take the paternal wealth ; or he shall participate with such [of 
greu. 


“ the brethren, | as are reunited with the [ father.” J* 


2 tie 2. Ifthe father, having separated -his sons, and having reserved for himself 


a share according to law, die without being reunited with his sons; then a son, 
who is born after the partition, shall alone take the father’s wealth ; and that only 
shall be his allotment. “But, if the father die after retiniting himself with some 


of his sons, that.son shall receive his share from the reunited coheirs. 


S Gaerama 3, Thus Gautama says: “ A son, begotten after partition, takes exclus 


also pronouaces 
him heir to hig 


father’s share, sively the wealth of his father,’ 


Gynotations, 
9, Having reserved a shure, according to law.] It is thus. hinted, that, if the father, through 
ignorance. of. the Jaw, have made a partition in which he took a very small share for himself, his son, 
afterwards begotten, shall receive a due allotment from the brethren. S’ricrisuy’a, 
meee acim 
* Mens, 9, 216. Na‘nepa, 13. 43, + Garama, 28. 27. 
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4. He, of whom the conception was subsequent to the division of the estate, 
is a son begotten after partition ; being procreated by a person, who is separated 
[from coparceners :] for, without conception, there is no procreation. Therefore, 
if the sons were separated [froin the father, | while his wife was preguant but not 
known to be so, the son, who is afterwards born [of that pregnancy, ] shall 


receive his share from his brothers. 


5. Not one only, but even many sons, begotten after a partition, shall take 
exclusively the paternal wealth. Thus Vriuaspart says: “ The younger 
c brothers of those, who have made a partition with their father, whether chil- 
© dren of the same mother, or of other wives, shall take their father’s share. 
s A son, born before partition, has no claim on the paternal wealth; nor one, 


begotten after it, on that of his brother.” 


‘6. One, born previously to the partition, is not entitled to the paternal 
estate: nor one begotten by the separated father, to the estate of his brother. 


So the same author declares: “ All.the wealth, which is acquired by the father 
SSS eee 


Annotations, 


4, Shall receive his share from his brothers.| This must be understood where the father 
remains separate, having reserved for himself what ought to be reserved by him, and having given the 
residue to his sons. But, if the father be dead, the shares of him and of the brethren must be thrown 
together, and divided, according to law, by all the brothers, However, Cuu‘p’a’man‘s directs a new 
partition by mixing the whole of the effects, although the father be living; because the double share, 
or other allotment reserved by him, was not according to law. In the case supposed, if a share were 
previously set apart for the child in the womb, the wife’s pregnancy being known, all shall partici. 
pate in the father’s allotment [after his demise, ] provided there be no son begotten after the marion: 
But, if the father himself, though apprized of the pregnancy, ‘have given shares to ‘his sons, in virtue 
of his power as owner; the child in the womb has no right to participate, since their property in 
those shares is complete: he has a right only to the father’s allotment; and, if there be a son bee 
gotten after the partition, he is entitled to partake equally with him, S’ricrisux’a, 

6. Which is acquired by himself.] Ut is thus intimated, that what is acquired, through pere 
sonal labour, on separate funds, by the father who is reunited after partition with another son, 


belongs also to the son begotten after the partition, and not to the reunited parceners, S’RicrisHn’d. 
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holds good, if 
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A further pas- 
sage quoted, 


T, Aud expounds 
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“« himself, who has made a partition with his sons, goes to the son begotten by 
“ him after the partition, Those, born before it, are declared to have no right; 


“ as in the wealth, so in the debts likewise, and in gifts, pledges and purchases.” 


ard 


i. Under the term “ all,” wealth, however considerable, which is acquired 


by the father, goes to the son begotten by him after partition. 


8. “ They have no claims on each other, except for acts of mourning and 


«© libations of water,” 


9. By specifying “ Acts of mourning and libations of water” only, the 


author excludes the remoter pretensions to a participation in wealth. 


10. This is applicable only to the case of wealth acquired by the father. 
But, if property inherited from the grandfather, as land or the like, had been di- 
vided, he may take a share of such property from his brothers: for partition of it 
is authorized, [only] when the mother becomes incapable of bearing more 
children, [Consequently, since the partition is illegal, having been made in other 


circumstances, H ought to be annulled.* | 


ll. That is declared by Visuy’u: “ Sons, with whom the father has made 


“ a partition, should give a share to the son born after the distribution,” F 


12. So Ya‘snvawatcya: “ When the sons have been separated, one, after- 
« wards born of a woman equal in class, shares the distribution. His allotment 


must positively be made, out of the visible estate corrected for income and 


s“ expenditure.” $ 





Annotations, 

10. Landor the like.] A corrody and shares are intended by the terme ‘Cor the like;” for 
gems, pearls &c. are similar to a man’s own acquired wealth. S’RicrisHNn’a. 

12, Must positéively.} The particle od ig affirmative 5 and what has been consumed, is. cole 
sequently excepted. S’nicrisnna &e 
renner Oc 


* S/Ricnisan’a, + Viano, 17, 3. + Ya‘anvawanera, 2, 123, 
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13. Since it disagrees with the ordinance, that ‘‘ he shall alongs Ke the 
e paternal wealth,” (§ 1.) it must relate to hereditary property, for the reason 


abovementioned. 
re Te 
Aimnetations, 

The particle signifies ‘ or,’ and denotes a regulated alternative. If there be evidence of the 
income and expenditure, the allotment shall be made, out of the ‘ visible estate: if not, it must 
be grounded on a reference to the amount originally distributed. Maue’s’wara,. 

The visible estate. The wealth forthcoming, Acuyura. 

The remainder after allowing fer income and expenditure: or that which is forthcoming, 
MAHESWARA., 

13. For the reason abovementioned.) That which was stated; * because distribution is 
authorized when the mother becomes incapable &c.? Therefore, whether pregnancy were known or 
not; the partition being illegal, which has been made, of the grandfather’s estate, without the 
mother’s being incapable of bearing more children, it ought to be annulled; and the two last cited 
passages will relate to the distribution of such property: but the preceding texts of Menu and the 


rest regard the father’s own acquired wealth. ‘The contrary must not be supposed, S'nicrisun’a, 


13. That must 
relate to Eere- 
ditary property, 


1- The share of 
an absent ca- 
parcener is di- 
rected by Vri- 
MALFATTI 


to be delivered 
te him, 


$. Or te his 
keir, 
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CHAPTER VIL 


eg a 


On the allotment of a share to a coparcener returning from 


abroad. 


l. ne participation of one, who arrives after the distribution of the 
estate, is next declared. On this subject Vrinasrari says, “ Whether partition 
“ have, or have not, been made; whenever an heir appears, he shall receive a 
share a whatever common property there is. Be it debt, or a writing, or 
house, or field, which descended from his paternal ancestor, he shall take his 


s due share of it, when he comes, even though he have been jong absent.” 


9, “Jfa man leave the common family, and reside in another country, his 
share must no doubt be given to his male descendants when they return. Be 
the descendant third, or fifth, or even seventh, in degree, he shall receive his 


e hereditary allotment, on proof of his birth and name.” 


—— 
Armotations, 


1. Whether partition have or have not been made.) By the rest, who remain in the country, 


So the text must be supplied. ÅCHYUTA. 
Whatever common property.) Which has descended from his ancestor. AcHyYuTA. 
2. Or even seventh.| The particle ‘or? (vé) connects this with other degrees not mene 


tioned but included with the seventh, Therefore descendants, as far as the seventh in degree, 
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2 «© To the lineal descendants, when they appear, of that: man, whom the 


ane: 


« nejehbours and old inhabitants know by tradition to be the proprietor, the land 


s must be surrendered by his kinsmen.” 


4. Under this text; the heir [of a coparcener] long absent shall take bis 
due allotment, after making himself known to the old inhabitants setiled on all 
sides. 


B, Such is the participation of one arriving after a division. 
———————————e—————e— na aaa 
Ange ous, 
geturning from a foreign country, participate: not so the eighth or other remoter descendant, Ac. 
cordingly, the text, which expresses, that “€ The right to participation ceases with the seventh 
6 person,” relates to thia subject. S RÍCRISHN’A, 

Be he the third, or jffth; or even seventh.| The particle “ or? is here employed in an 
indefinite sense, If thercfore, at the time of the demise of the ancestor and owner, a descendant, 
within the degree of great grandson, be the eldest of the male issue living; then, since the property 
devolves in regular succession on the progeny, the descendant, even beyond the seventh degree, may 
hare a good title. But, if the eidest-of the [surviving] male issue be the son of the great 
grandson; then, since he is destitute cf title, being debarred from offering & funeral oblation, hig 
son, though fifth in descent, has not the right of succession, ACHYUTA., 

The foregoing is cited, without mention of the authors name, by S’ricrisun’a, who replies, 
€ That is not right: for, were it so, there would be no difference in the cases of one who remained 
€ at home and of one who went abroad; and the text would consequently be superfluous, Accord. 
é ingly a separate revelation must be presumed as the ground of that text, This should be consi. 
€ cered by the wise.’ 

The close of S’‘ricr¥sun’a’s reply bears allusion to the sequel of AcayuTa’s argument, in which 
it is said, ‘ As- for the supposition, that the rights of third, fifth &c, are determined according to 
é the greater or less distance of the place; but, since the succession is ordained to extend as far as 
€ the seventh in degree, it extends no further; and accordingly another passage of law expresses, 
é that inheritance stops beyond the seventh in descent: That is wrong, for it would be necessary to 
é assume another foundation of it [in scripture ;] and the rule would be irrelevant, since no deters 


é mination could be formed, as there is no ground for selection of particular distances,’ 
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}. Partition a- 
mong the efi- 
sping of mar- 
riages with wo- 
men of different 
tribes, 


2. Such marri- 
ages are autho- 
nzed by MENo, 


The frst wife 
mut be of e- 
quai class, 


Subsequent mar- 
riages may be 
contracted in 
the gradation of 
the classes, 


3. Exposition of 
the teat, 


Marriages are 
not allowed 
Wilh women sus 
perior ; 
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CHAPTER IX. 


‘eaten rete 
b = ie y = 


On the participation of sons by women of various tribes, 


l. PARTITION among. sons.cf the same father. by different women ; 


some equal to himself by. class, others macried ia the direct order of the tribes, is 


now described, 


2. ‘Marriage is allowed with women. in«the order-of the tribes, as well .as 
with those of equal class; for Menu says, ‘* For the first marriage of the twice 


e born classes, a woman.of the same tribe is recommended ; -but for such, as are 


A 


‘ impelled by desire; those following are preferable.in the-order.of the classes. 
« A S'údrá woman only must be the wife of a Sudrd ; she and a woman-of his 


“ own tribe [are the only wives] of a merchant; “they two, and a woman of his 


ra 
Ca 


own class, are alone eligible for a man of the royal [or military | tribe; and 


those [three] and a woman of nis own rank [may.be wives] of a priest,” * 


~ 
y 


9. A Súdrá woman only.]- The-particle “only” is connected with every 
member of the sentence; for that term, expressed immediately before, is under~ 
stood with the words “she,” “they. two,” and “ those. three.” , The meaning.ts, 


that marriage in the inverse order of the tribes must by no means be contracted. 
a a 


* Menu, 3. 12,—13, 
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Æ. But for such, as are impelled by desire, these &e.] This indicates an 


alleviation of offence, not entire exemption from blame. 


5. So-Sanc’ua and Lic’nrra declare, “ Wives must be espoused. Women 
e Sf like class are preferable for all persons.” This is stated as the principal rule. 
The succedaneous one follows: ‘Four wives of a Brékman’a are allowed in the 


s. direct order; three, of a Cshatriya ; two, of a Faisya ; and one, of a Sudra.” 
6. The numbers here stated, “ four’ &c. are intended to refer to the tribes. 


7. These .women are wedded wives. So Parr’ur'wasr shows: “ Four 
«e wedded wives of a Brdhmana are allowed : -and three, two, and one, of the 


“ rest respectively. 


8.. OF the rest.] - Gf the Cskatriyae-&c. in their order, three, two, and one, 


may be allewed. 


9. Though [such a marriage be] in the direct order of the classes, Menu 
and Visen’u have strongly. censured the union of-a man of a regenerate tribe with 
a Sudra woman. “ Men œf the twice born classes, who, through infatuation, 
e marry awoman of the low tribe, soon degrade their families.and progeny to the 
* state of Sudras. According to Arar and [Gavrana] the son of Urar'nva, 
«he, who marries a Sudrd woman isdegraded instantly ; according to Saunaca, 
“ on the birth of a son; and, according to Burieu, on the birth of a son’s son. 


A Brékman'a, who-has ascended the couch of a S'údrá woman, sinks to a 


oy 
A 


region of torment: or, if he.have begot a child- on her, hedoses even. his 


ra 


‘ priestly rank.”* 
SESAN 


Aimotations, 
6.” The numbers refer to`the tribes.| Therefore, the marriage of a Bréhman'a with five ot 
six Bréhman’ts ia not prohibited, S’Ricrisun’a. 
“The meaning is, that five or six wives, similar to the hysband himself in class, are not for. 
bidden to a man of the sacerdotal or other tribe. Acuyura. 


rg er rece nen, 
- ¥ Meng, 3, 15,—I1T, 





A, And -ara 
blamable with 
women inferior 
by class. 
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ant om. af 
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MENU, i 
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10. ‘It thus appears, that the texts are applicable to the instance of such a. 
woman married in regular gradation. H’ari’ra’s text also, which coincides with 
that of Menu and the rest, relates to a woman espoused, Thus -he says, “ No 
“ other is so sacrilegious, as is the husband of a woman of the servile tribe ; for 
“ that Brahman’a is slain by the child, which he himself begets on her.” 
Accordingly [since marriage with a Stidrd woman, and procreation of issue by 
her, are ofences ;*] S’anc’na omits the Sidra in describing a wife eligible for a 
twice born man, “A Brdhman'i, a Cohatriyd, and a Vaisyà are propounded 
“as the allowed wives of a Brahmana; a Cshatriyà and a Vais‘yd, of a 
* Cshatriya ; but a Vais’ya is ordained the only wife-of a Vais'ya; and a Sú- 


 drd, of a Sudrd.” 


il.> Hence these evils do not-ensue on the procreation of offspring upon a 
Sudra woman, not married to [the Bráhman'a] himself: but a venial offence 


is committed, and a slight penance is requisite, as will be shown.. 


12. Merv propounds the distribution among sons of four classes. ‘ Let the- 
“ venerable son take three shares of the heritage; and the son of the Cshatriya 
“ wife, two shares; the son of the VFais‘yd wife, a share and a half; and the 
“ son of the Sudra wife, may take a share. Or let a person. conversant with 
“ law, divide the whole collected estate into. ten parts, and make a. legal 
distribution by this [following | rule: let the venerable son receive four parts ; 


t the son of the Cskairiya,three; let the son of the Vais‘yd have two parts ; 


u 


“ and let the son of the &’ddrd take a single part.’ 





Il, Not.married to himself.] That is, married to another man. It does not, therefore, 
contradict what is subsequently said, ‘ This passage (Menu, 9. 178.) supposes the S'údrá te be 
€ unmarried.” S’nickisan’a. 


SSS Nr a 


8 B’RieniszN‘a,: t Merv, 9, 151,~—159,. 
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13. Two modes are propounded on the supposition of some [superiority ofj 


good qualities [in the sons belonging to regenerate tribes,* or in the Sudra's 


sen.f | 


14. On this subject Visux’u has delivered rules: “If there be sons of a 
« Brdhman’a by women of the four tribes,” $ &c. down to the concluding passage, 


“ On this principle, shares should be distributed in other cases likewise.’’§ 


15. The son of a Brdhman’a by a Cshatriyd wife, if eldest of all by birth 
and superior in virtue, shall be an equal sharer with the Brahman’a son: and 
the son of a Brehman’a, or of Cshatriya, by a Vais'‘yd wife, shall, in like cir- 
cumstances, be an equal participator with the Cehatriya son, So Vrinsspat 
directs: “ The son of a Cshatriya wife, being elder by birth, and endowed with 

Annotations. 


13. On the supposition of some good qualities.) In the sons belonging to the regenerate 


tribes, This phrase must be here understood. AcHYOTA. 


According to the good and bad qualities of the S’sdrd’s son. Some say, on the supposition. 


of some good qualities in the sons belonging to regenerate classes. Y Ricrisun’s. 

Of the two modes, that, by which a greater portion is ellotted to him, than by the other, 
should be selected in favour of the person, who is superior in good qualities, CHU'D'A'MAN'IL. 

‘If the first mentioned be respeetively superior in good qualities, the distribution must be 
made in ten parts. | 

It should be here understood, that he, whe is superior by his good qualities, shall take out of 
the whole estate the share allotted to a person of his tribe, according to the distribution in ten 
parts: and the residue shall be taken by the rest, sharing it according to the cistribution in seven 
anda half parts; but the share of him, whe is superior in good qualities, must be omitted [in this 
further partition. | However, should the S'údrá’s son be superior in virtue, the mode of allotment 
by seren and a half shares mast be followed: since he would have a less portion, if the mode of 
distribution in ten parts were observed. Mane’s’wara, 

14. Down to the concluding passage.] -Visun‘v’s text has mot been inserted by this author, 


through fear of prolizity. S’ricnisun’s. 
It is more fully cited by Acuyuta as well as by S’ricnisun’a: but the insertion of it in these 


notes is not judged necessary, 


a R 


© Acwyera, + S‘ricrisan’a, t Visun/v, 18, L § Visan’u, 18. 40. 
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“ superior qualities, shall have an equal share with the venerable son of. the 
“ Brahmani; and, in like manner, the son of a Vais‘yd wife shall share equally 


“with the soldier.” So Bavp’na‘yana says, “ Of the sons by.a woman of equal 


m 


‘ class and by one of the next inferior tribe, if this son of the wife one degree 


í 


"~ 


lower [than her husband} be [the most] virtuous, he may take the allotment 


ty, 


‘ of an eldest son. For a virtuous brother is the supporter of the rest.” 


16. It is thus shown, that the Stidrd likewise, in similar circumstances, 


shall have an equal share with the Vais’ya son. 


H. But land, which has been acquired by the father, through acceptance 
[of a pious donation, | shal! belong to the son of the Brdhman’i exclusively, not to 
the Cshatriya son and the rest + and the house, and hereditary field, appertaia to 
the sons of regenerate classes, not to the S‘udra. So Vrihat Menu declares: 
“ The sons of the Brahman'i shall take land which was received as a pious gift ; 
“ but all the sons of twice-born classes shall have the house, as well as the field, 


“ which has descended from ancestors.” 


18, All sons, belonging te regenerate tribes, have a right to hereditary ac- 
quisitions gained both by the paternal grandfather and by the paternal great 
grandfather ; for it is expressed without restriction, “ descended from ancestors.” 
But, in the case of land obtained by acceptance [of a donation, | since the right 
of the Cskatriyd’s son and the rest is denied, that of grandsons and other deseen- 


dants [claiming through such sons*] is [properly}] unacknowledged. 
Annotations, 


38. Grandsons &c.] The grandsons of the Cshatriya or other inferior wife. GRÉC RISHN Ao 


So the sentence must be suppliede 





ds unacknowkedged,] Dissent from their right is correct, 
For, since the nearer relative has no title, it follows, by reasoning a fortiori, that the relative’s 
S’RICRISHN’ A, 
A Na aera 
% S’nicnisun’A, + ibid, 


relative has none, 
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19. This is declared by Vrinaspats: “ Land, obtained by acceptance of 
« donation, must not be given to the son of a Cshatriyd or other wife of 


“ inferior tribe: even though his father give it to him, the son of the Brah- 


“ man'i may resume it, when [his father is} dead?” And thus [since the text 


of Vrinaspat: has the same foundation,*] laud, obtained by acceptance of 
donation, is the same which has been termed [by Menut] land received asa 
pious gift (brahme-daya): for the study of the Védas (here signified by the 
term brahme,)} and the knowledge of their meaning, have been propounded 


as qualifications for the receipt of gifts. 


20. Itis not land which has been received as a present, according to the 
text of Menu: (‘ Fo priests returned from the mansion of their preceptors, 
“ let the king show due respect; for that holy mode of showing respect by 
“ kings, is pronounced unperishable.”t) Since this assumes the form ef a token. 


ef respect. 


21, Or else, this land is excepted by the one author, as the other is by.the 
other. 








Annotations.. 

19, A pious gift] In the phrase brahme.ddydgala, in the text of Vrithaé Mexz ; which has 
Been translated “ received as a pious gift.” 

As qualifications for the receipt of gifts.] Fos a proper object of donations is so described, 
{Vide C. 6. Sect, 2. § 15.) 

21. This is excepted by the ene author as the other is by the other,| This, meaning a rese 
pectful present, is excepted by one, namely by Vaiuasrati; and land received in a pious donation, 
by the other, namely by Vridd’ha Menu, Hence, bath sorts descend from the father to the son 
of the Brdhman’é wife. Cau’p‘a’man’s, | 

This, which is in the form of a respectfal present, is excepted by ene, namely by Misus 
and-the other, meaning land received as a pious gift, by the other, that is, by Vaiuasravs; and 


ayy 


thus both sorts of land belong exclusively to the Bréhman’is son. S‘ricnisun’s and Acsyura,. 


SS ES SS SN ONT EN eS 


© CRUDA MARA, + S’nicnioun’s, ¢ Mano, 7. IÈ 
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22. But the land of a Brékman’a is not universally a holy heritage 
(brahme-déya): for it is expressly declared, that sons of twice-born classes 
have aright to the hereditary field; and the Sdra is alone excluded. So a 
passage of law expresses: “The son, begotten on a Sdr’ woman by any man 
of a twice-born class, is not entitled to a share of land; but one, berotten 
“ on her, being of equal class, shall take all the property [whether land or chat- 
 tels* |; thus is the law settled.’+ 


23. Since land only is mentioned, it follows, that a Suidrd’s son has no right 
to land acquired by his father, being of a regenerate tiibe, through purchase, or 


through favour, or through any other means. 


24. A S'udra, being the only son of a Brahmana, is entitled to a third 
part [of the inheritance |: and [the remaining} two parts go to the Sepin‘das; or, 
on failure of them, to the Saculyas ; or, if there be none, to the person, who per- 
forms the obsequies. So Drvara ordains: ‘ A Niskada, being the only son of 
a priest, shail havea third part [of the heritage |; and let the kinsman, near or 
“ remote, who performs the obsequies | for the deceased |, take the two [remains 


os y i P 33 
ing | shares. 


25. The son, begotten bya Brdkman’a ona Sudri, is termed a Nishada, 
The difference between the Sapin’da and Saculya (the near and the remote kinse 


man) will be explained [under the head of succession-to the estate of aman who 


leaves no son.q | 
————————————————————————— ee 
Armotatias, 

%9, A S‘idri omar. ] Properly S’ddré is the wife of a S‘idra; and Siidré a woman of the 
Sidra tribe, {Fártica 1.—%. on Pa’n’tnt 4. 1, 4,) But this distinction is not observed in the text 
here quoted, 

Being of equal class.| A son begotten by a S'ucra man on a S'údrá woman. Cuu’p’a’ MAN'S 


and S’RickisHN’A. 


Nr ra aaa 


s « $ F d } 
ë Cov ‘p‘A’wAN’” and S‘RicRisHn/a, + Vrinaspari cited ia the Aeinacara, $ S/RicRisRN'A. Vide ©, 1È 
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96. Ifa Sudra be the only son of a Cshatriya or of a Vais'ya, he takes half 
of his estate; and the next heirs, according to the order of succession subsequent- 
ly explained in regard to the estate of one who has no male issue,* shall take 
the other half. So Visuy’u says, “ A Sudra, being the only son of any twice- 
‘* born man, takes-half his property ; and the other half goes where the estate of 


** a childless man wouid devolve.” + 


RT. Here the right to a third part, or the succession to half the estate, 
must be understood as restricted to the instance of a person endowed with science, 
morality and virtue. For Ment says, ‘‘ Whether he have sons, or have no sons, 
“ by other wives, no more than a tenth part must be given to his son by a S'udrd 
e wife.”t Since more than a tenth part is by this text forbidden, althongh there 
be no son belonging to a regenerate tribe ; it appears, that the preceding text 
relates to an excellent only son by a S’udrd woman. As for the prohibition of 
his participating in the estate, as declared by Menu; (“ The son of a Brdh- 
“£ mana, a Cehatriya, or a Vais‘ya, by a woman of the servile class, shall not 
“ share the inheritance: whatever his father may give him, let that only be his 
ee property.§”) ft must be explained as implying, that the property, received 


by him through his father’s favour, amounts to a tenth part of the estate. 


28. A passage of Vrinasvatt expresses, “ The virtuous and obedient 
‘ son, borne by a Sidra woman, to a man who has no other offspring, should 


“¢ obtain a maintenance; and let the kinsmen take the residue of the estate :” 








Awmiatations. 

26. Only son of uny twice bore man.] Hore the term twice-born relates to two classes, the 
Cshatriya and the Vais'ya: not to the Bréhman’a ; since Devara, (§ 24) ordaining a third part of 
the rahman’a’s estate [for the S’udr@ son,| opposes that construction. S‘ricrisun’a and ACHYUTA, 
_ 27. Tt must be explained &¢.] For it is said, that only, which his father may give him, 
ë shall be his? S’nicrisun’a, 

Vhrauch hfs father’s favour.] If that, which has been so received, be equal to a tenth part, 


mothing more should be given to the S“ddré’s son. Sericrisun’s. 





+ Vigno, 19, $2,—33, t Menu, 9, 154, 


§ MeNe, 9, 155, 
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which signifies, that something should be given, to enable him to practise agri- 
culture or some other profession adapted to earna subsistence; but to one deficient 
in good qualities, food and other necessaries, as means of subsistence, may be 
given, in consideration of his behaving with humility and obedience like a pupil.. 
Thus a passage of Menu declares, “ A son, begotten through lust on a Sudrd 
“* woman by a man of the priestly class, is even. as a corpse though alive, and. 1s- 
“ thence called a living corpse (pdras‘ava).”* These [two | passages imply, that 
the Sudrd woman is unmarried. For a husband is enjoined to approach his 
wedded wife once in the proper season; and conception takes place then only, not 
on subsequent intercourse. Thus Ya’snyawatcya says, “Ifa brother die without 
« male issue, let another approach the widow once in the proper season :’+ and 
Menu ordains, “ Having espoused her in due form, she being clad in a white: 
* robe, aud pure in her moral conduct, let him approach her secretly once in each 
© proper season, until issue be had.’+ The first intercourse being the cause 
of pregnancy, the mention of ‘ once” may be intended for a secular purpose ; 
else, it must be supposed to be meant.for a spiritual end. Accordingly, in the 
practice of the world, months are counted from the day of the first intercourse, 
as well for regulating auspicious observances, as for determining the perform- 
ance of ceremonies restricted to particular months, as the Punsavana and Siman- 
tónnayana. Hence, the expression “ A son begotten through lust on a Sudra,”” 


must relate to the child of an unmarried S‘udra. 





Annotations. 


28. These two pussages.| The two texts last cited. S’nicrisun’a, 

That the Sidra woman is unmarried.) Not married to any one: but kept for sensual. gratifie 
tation, S’Ricrisun’s. 

For a husband is enjoined to approach his wedded: wife once, in the proper season.] Cone 
sequently, since a single intercourse in proper season, which is the cause of pregnancy, is enjoined, 
the procreation of a son, which is its consequence, is also enjoined: for the injunction was proe 
pounded for that very purpose. S’xicrisay’a. 


Ceremonies restricted to particular months, as the Pansavana and Simanténnayana.] The first 


© Meno, 9. 173, + Not fount in the institutes of Wa'snvawabcya, t Meno, 9. 70, 
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99. But the son of a S'údrá, bya female slave or other unmarried S’vdra 
woman, may share equally with other sons, by consent of the father. Thus 
Menu says, “ A son, begotten by a man of the servile class on his female slave, 
e or on the female slave of his slave, may take a share of the heritage, if 


“£ permitted : thus is the law established.*” 


30. Without such consent, he shall take half a share: as Ya’snyAwaLcya 
directs : “ Evena son, begotten by a S'údrá ona female slave, may take a share 
* by the choice of the father; but, if the father be dead, the brethren should 


“ make him partaker of half a share.’’} 


Begotten on an unmarried woman, and having no brother, he may 


al. 
take the wholg property: provided there be not a daughter’s son. So YA'JNYA~ 


warcya ordains: “One, who has no brothers, may inherit the whole property ; 


© for want of daughter’s sons.”t But, if there be a daughter's son, he shall 


share equally with him: for no special provision occurs: and it is fit, that the 
allotment should be equal; since the one, though born. of an unmarried woman, 
is son of the owner; and the other, though sprung froma married woman, is 


anly his daughter’s son. 
ST 
Annotations, 

of the ceremonies here named is celebrated at the close of the third month of pregnancy. It consists 
of the following prayer recited by the husband, addressing his pregnant wife. & Male are MITRA 
and Varuna (the sun and the regent of the sea;) male are the twin sons of Aswini; male are 
st fire and air: may the child in thy womb prove male.” The recital of this prayer is preceded by 
burnt offerings of clarified butter. The other ceremony mentioned should be performed in the fourth, 
sixth or eighth month of the pregnancy. The husband decorates his wife’s head with minium, Or- 
naments and other articles, reciting divers prayers for a fortunate gestation. — 

29, On the female slave of his slave.] On the wife of his male slave. COuo’p’a’MAN’L 

On the unespoused concubine of his male slave, S’nicrisun’a. 

30. The brethren.| The sons by a wedded wife. MAHESWARA. 

31, Having no brother.] His father having left no son by a wife. Aciyura. 

He being born of an unmarried woman and having no brother born of a wedded wife. Manr’ 
WARA. 


——— S eS SS 
+ MENU, 9. 173. + Valsnvawaucra, 2. 134, $ Ya‘snvawareva, % 135, 
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CHAPTER X. 


On the participation of sons by adoption. 


I. [r a true legitimate son be born after the appointment of a daughter 


to raise up issue, the distribution to be made between them is here propounded. 


2. In such a case, the appointed daughter and ‘the legitimate, son take 


equal shares: nor is the appointed daughter entitled to a deduction of a twen< 


‘tieth part in right of seniority. So Menu declares: “ A daughter having been 


£ appointed, if a son be afterwards born, the division of the heritage must, in 
e that case, be equal : since there is no right of primogeniture for the woman. ®” 
For the appointed daughter does not herself perform the functions of an eldest 
son; but, through her son, presents funeral oblations: as is hinted by Menu: 
“ He, who has no son, may appoint his daughter in this manner to raise up a son 
‘for him: saying, the child which shalt be born of her, shall be mine for 
s the purpose of performing my obsequies,” f 


3, It must not be supposed, that, if the appointed daughter first bear @ 
son, and a legitimate son of her father be afterwards born, her son should have 


the allotment of an eldest son: for he is considered asason’sson. Mexu intimates 
an PIECE 
Meno, 9 127, 








eS 


# Many, 9, 194, 
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as much, saying, “ By that male child, whom a daughter, whether formally 
“ appointed or not, shall produce froman husband of an equal class, the mater- 
~ nal grandfather becomes grandsire of a son’s son: let that son give the funeral 


“ oblation and possess the inheritance.”* For the appointed daughter is as it 


were a son (putra ) ; and her son is deemed a son’sson (pauéra ) ; and her father, 


to whom he thus appertains, becomes grandsire of a son’s son. Now there has 
not been any mention of a peculiar allotment in right of primogeniture for the 


Son’s son, 


4, As for the text of VASISHT'HA, which declares the son of an appointed 
daughter to be an adopted son: (‘ This damsel, who has no brother, I will 
* give unto thee, decked with ornaments; the son, who may be born of her, 
“ shall be my son,+”’) whence it appears, that both the appointed daughter 
and her son are [denominated] sons: this designation of him as a son must, 


(since it contradicts Menu; and since the oblation of a funeral cake is the only 
quality of a son, which he possesses;) be figurative: for, through him, the 
appointed daughter, offers the funeral oblation ; and thus one actually is such, 


and the other is so by his means. 
aimiotations, 


4, One actually ts such; and the other is so by his means.], Since both are givers of the 
funeral oblation, the terms ‘ figuratively a son’ relate to both. The author declares the møde of it, 
One, namely the son of the appointed daughter, actually offers the oblation ; the other, or the 
appointed daughter, dees so, through him; that is, through the son of the appointed daughter, 
Cav’d’ AMANI. 

One.| The son of the appointed daughter. The other.] The appointed daughter corisidered 
asason. By his means.] By means of her son. §’Ricrisun’a, 

One.| The son of the appointed daughter. The other.| The appointed daughter considered 
asason. If the reading be (feminine instead of mascutine) anydsydh for anyasya, the sense is, 
k another, namely the appointed daughter? Acuyura. 

One actually.| The true legitimate son is of course, in right of his birth, a san. The other.) 


The son of the appointed daughter, By these means.] By presenting a funeral oblation like a 


Zon. MAHESWARA. 


ed 


è Many, 9, 136, + Vaersarna, 17, 16, 
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5. The distribution beforementioned must be understood in the case 


where the legitimate son and the appointed daughter are of the same tribe: but, 


if they be of dissimilar classes, a distribution between them must be made ag 


between legitimate sons appertaining to different classes : for the true son and the 


‘appointed daughter are equal. 


6, But, if a daughter, being actually appointed, become a widow without 
having borné a son, or if she be ascertained to be barren, she es not, im that 
case, a right to her father’s wealth: since the appointment was made for the sake 
of a son, who may perform obsequies; and, on failure of that, she is similar 


to any other daughter. 


7 In a partition among sens of the wife and the rest with a true 
Jegitimate son, such of them, as are of the same class with the [adoptive | 
father and superior by tribe to the true son, whether they be sons of an 


appointed daughter, or issue of the wife, or offspring of an unmarried damsel, 








Annetattons, 


6. She is similar to any other daughter.| It is thus intimated, that, as in the case of A, 
barren daughter, whe was not appointed, the next heirs take the inheritance; so they do, in the 
instance of such a daughter, who had been appointed, Cuu’p’a’mAn’r and Y nicrisay’a, 

7. Superior by tribe to ihe true son.] If the true son be issue of a woman of the military 
or of the commercial class; then, the. son of the wife, or other subsidiary son, being born of & 
Bréhman’t, is superior by tribe. Cuau’p’a/Man‘t. 

Son of an appointed daughter.) Since the appointed daughter herself is equal to the true 
legitimate son, she is not included in this enumeration, Cuv’p’a’MAN’I. 
Begotten by himseif.| ‘+ Issue begotten by a man himself? comprises Ist, the aurasd, or 
true legitimate son; 2d, a paunarbhava, or son by a twice married woman; 3d, a péras‘ava, or son 
of a priest by a woman of the servile class; 4th, the putricd, or appointed daughter: these are all 
begotten by the man himself. ‘< Issue procreated by another man” intends the cshéfraja, or son of 
the wife and so forth, “ Sons received for adoption” are Ist, dafia, a son given; 2d, créta, one 
bought ; 3d, sahadha, the sonof a pregnant bride; 4th, cánína, a son born of an unmarried damsel 
"sth, criltrima, a son made, * Voluntarily given”? signifies presented unsought : comprehending Ist, 
the apavidd’ha, or son rejected [by his own parents]; 2d, swayamupagata, one who comes of hig 


„owa accord ; and Sdly, gw d’'hóipanna, a'son secretly produced. Svsicnisun’sa and ACHYUTA, 
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or secretly produced, or abandoned [by the natural parénts,] or received with 
a bride, or born of a twice married woman, or given, or self given, or made, or 
bought; shall be entitled to the third part of the share of a true son. So 
Devara, after having described the twelve sons, expressly declares, “ These 
& twelve sons have been propounded for the purpose of offspring ; being sons 
© begotten by a man himself, or procreated by another man, or received [for 
de adoption, | or voluntarily given, Among these, the first six are heirs of 
e kinsmen, aud the other six inherit only from the father: the rank of sons is 


« distinguished in order as enumerated. All these sons are pronounced heirs 


of ainan who has no legitimate issue by himself begotten : but, should a true 


A 


‘ legitimate son be afterwards born, they have no right of primogeniture. Such, 


‘“ among them, as are of equal class [with the father, | shall have a third part 


aa 


TA 


‘ as their allotment: but these of a lower tribe must live dependent on him 


fr ™ 


‘ supplied with food and raiment,” 


8. The.true legitimate son and the rest, fo the number of six, are not only 
heirs of their father, but also heirs of kinsmen; that is, of Sapin’d’as and other 
relations, ‘The others are successors of their [adoptive] father, but not heirs of 


collateral relations ( Sapin’d’as &c.) 


9, They take the whole estate of a father, who has no legitimate issue by 
himself begotten ; but, if there be a true son, such of them, as are of the same 
tribe with the father, take a third part. 








Annotations, 

Among these, the first six are heirs.| The first six, from the true legitimate son to the son res 
jected by his natural parents, are heirs of kinsmen; that is, of uncles and the rest, The others, from 
the son of a pregnant bride, to the son bought, are heirs of the [adoptive] father alone, Maur’s*. 
WARA, 


Such among them as are of equal class.] The Cshétraja or issue of the wife, being son of a 


Bréhman'a bya Brakman’i, is superior by tribe compared with the legitimate issue of a F aisy 


Wire, and belongs to the same class with the [adoptive] father, So, in other instances, S’ricrYsun’s.. 
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10. Since the appointed daughter is equal to the true legitimate son, the 


same order of distribution must be observed in her case, 


1}. But those [adopted sons,] who are inferior by class to the father, 
yet superior to his legitimate son, shall take the fifth or the sixth part of a legiti- 
mate son’s share, according to their good qualities, orthe want of such qualities.* 
Thus Menu says: ‘ Let the legitimate sons, when dividing the paternal heritage, 


© give a sixth part, or a filth, of the patrimony to the son of the wife.’’+ 


12. Since all adopted sons are, in Dr’vaza’s text, (§ 7.) equal to the wife’s 
gon, the term Cshétraja (son of the wife) is, in Munv’s text, indefinite [and 


Ld 
comprehends other descriptions of sons. } 


13. But such as are inferior by class to the father, and to their brother, his 


legitimate son, are entitled only to food and raiment. So Menu declares; “ The 
er E E ee 


Annatatians, 
10, The same order of distribution.] Jf there be an appointed daughter, the rest share s 


third part only. Cru’p’a’man’s, 

The same order of distribution, that is, the allotment of a third part, which has been directed 
for them at a division with the legitimate son, takes effect at a partition with an appointed daughter, 
For this very reason, the appeinted“Baughter is exhibited first in the enumeration of twelve sorts 
of sons, S’RicrisHy’a, 

Al. According to their good qualities &c.] According ‘as they have good qualities, or are 
deficient in them. In fact, it is fit, that the adopted son, inferior by class to the father, but be. 
Jonging-to the same tribe with the legitimate son, should have a sixth part; or, if he belong to a su. 
perior tribe, a fifth: else, no allotment being specified for one inferior to the father but equal to the 
legitimate son, there would De a deficiency in the provisions of the law. S’ricrisun’a. 

12, Since all are equat.] For equal allotments are propounded for them. S’Rickisun’ Ae 

13, Pity.] Commiseration: for the sake ef that. Therefore his own cheice, not their right, 
is the metive for giving,them a maintenance, ‘Here maintenance signifies a subsistence. S’ricnisn’a, 

Sharers of a third parl.| The Mitacshard, with certain other ‘authorities, reads ‘a fourth 


part? See Mitacshard on inheritance C. 1. Sect, 11. §°25. 
——— Se 


* S’ricrisun’a and Acayuta notice a variation in the reading, (Gun/avadagun/atayd, and Gun’avadagun’apecshayd, } 
which dees not, bewéver, mike any material difference in the sense. 
+ Meng, 9, 164, T This commentator appears to have read pucricdyam api instead of putricdyd api, 
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* legitimate son is the sole heir of his father’s estate: but, for the sake of pity, 


t.°* Thus Ca’rya‘yana says, “Ifa 


he should give a maintenance to the rest. 
e legitimate son be born, the rest are pronounced sharers of a third part, provid- 
“ ed they belong to the same tribe [ with the father ;} but, if they be of a 


different class, they are entitled to food and raiment only.” 


14. The term “the rest” in the text of Manu, as well as the phrase “ if 


they be of a different class” in that of Ca’tya’yana, signify one of inferior tribe: 


conformably with the text of Devara. (§ 7.) 


}5, Menu states the distribution between a true son, and the issue of the 
wife produced without due satigunp “ If there be two sons, a legitimate one, 
‘and the son of a wife, claiming the estate of ihe same person, each shall take 


“ the property which belonged to his father; and not the other.” + 


16. Let each receive the wealth of him, from whose seed he sprung: and 


let not the other take it, who sprung from the seed of another person. Accord- 


ingly Na’reva says, “If two sons, begotten by two fathers, contend for the 
wealth of the woman, let each of them take that which was his father’s pro- 


“ perty; and not the other.” t 


17. The wealth, appertaining to the woman, which was given to her by the 
respective fathers, let the son of each father severally take: and not the other, 


It would be needless to enlarge. 
rn 
Annotations, 
17. The wealth appertaining to the woman.| The wealth of the woman, in Na’repa’s text, 
signifies property which’ has come into her hands [by inheritance.] For, if it were her own peculiar 


property, they would have equal shares of it. MABES WARA, 


DOOI 


2 Meno, 9 163. + Meno, 9, 162. 
+ Menu, 9, 191. and cited from his institutes by pumeraus compilers; bot referred by Jiwu/rA-valaawa and 
RaGuunanpana to Na/eepa, It is nat, however, found in the institutes af this nuthor. 
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CHAPTER XI. 


eee 


On succession to the estate of one who leaves no male issue. 


aan a 
SECTION i. 


On the Widow’s right of succession. 


ge 


l. In regard [to succession*] to the wealth of a deceased person, who 


passages of law. 


leaves no male issue, authors disagree, in consequence of finding contradictory 


93, Thus Vriwasvati says, “ In scripture and in the code of law, as well 


“ as in popular practice, a wife is declared by the wise to be half the body of 


“ her husband, equally sharing the fruit of pure and impure acts, Of him, whose 


wife is not deceased, half the body survives. How then should another take 
e his property, while half his person.isalive! Let the wife.of a deceased man, 


« who left no male issue, take his share, notwithstanding kinsmen, a father, a 


« mother, or uterine brother, be present.t Dying before her husband, a virtuous 


ee 


* S’nicRisHN‘s, 


+ Vide infra, § 54, 
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“ wife partakes of his consecrated fire: or, if her husband die (before her, she 
‘© shares] his wealth: this is a primeval law, Having taken his movable and 
“ immovable property, the precious and the base metals, the grains, the liquids, 
“ and the clothes, let her duly offer his monthly, half yearly, and other funeral 
“ repasts, With presents offered to his manes, and by pious liberality, let her 
“e honour the paternal uncle of her husband, his spiritual parents and daughter’s 


song, the children of his sisters, his maternal uncles, and also ancient and un- 


A 


‘ protected persons, guests and females [of the family. ]* Those near or distant 
e kinsmen, who become her adversaries, or who injure the woman’s property, let 


“ the king chastise by inflicting on them the punishment of robbery.” 


3. By these seven texts Vrinaspat: having declared, that the whole wealth 
of a deceased man, who had no male issue, as well the immovable as the mova- 
ble property, the gold and other effects, shall belong to his widow, although there 
be brothers of the whole blood, paternal uncles, [daughters,+] daughter’s sons 
and other heirs ; ‘and having directed, that any of them, who become her competi- 
tors for the succession, or who themselves seize the property, shall be punished as 
-robbers ; totally denies the right of the father, the brothers and the rest to inherit 


the estate if a widow remain, 





Se ern renee ~ 


Annotations. 

o, Pariaker of his consecrated fire.) After her decease her body is burnt with fire taken 
from his consecrated hearth, Mans’s’waRa. l 

Let her duly offer.) The causative verb is used in the original, with the sense of the simple 
verb, according to the remark of Cau’n’a'man’r and S’ricrisan’a. 

Monthly, half yearly &c.] The text is read by Acnyvra “ yearly, half yearly” vatsa 
shun.mdsicadicam ; and he notices as a variation the other reading, ‘* monthly, half yearly” 
masaeshanmasicédicam, RacnuNANDANA on the contrary states the former as a variation, consi. 
dering the latter as the common reading of the text. 


3. By these seven texts.| The passage above cited comprises seven stanzas. 


DT AN a eT 


* Vide infra, $ 63. + Cwa’p’A‘HANT, 


3. The widow 
succeeds to her 
husband if 
there be ne 
sons. 


4, She is first 
in YA/INYA-~ 
WAULCYA’S cnu- 
Deration, 


5. And first in 
Visan’e’s. 
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4. In like manner Ya’syyawarcya says, “ The wife and the daughters, 
also both parents, brothers likewise and their sons, gentiles, cognates, a pupil 
and a fellow student: on failure of the first among these, the next in order 
is indeed heir to the estate of one, who departed for heaven leaving no male 
‘issue. This rule extends to all persons and classes.”* Thus affirming the 
right of the last mentioned on failure of the preceding, the sage propounds the 


succession of the widow in preference to: all the other heirs. 


5. So Visuy’u ordains: “ The wealth of him, who leaves no male issue, 
“ goes to his wife; on failure of her, it devolves on daughters ; if there be none, 
it belongs to the father ; if he be dead, it appertains to the mother ; on failure 
of her, it goes to the brothers ; after them, it descends to the brother’s SONS ; 
s if none exist, it passes to the kinsmen (bandhu ;) in their default, it devolves 
on relations (saculya): [failing them, it belongs to the pupil:{] on failure of 

these, it comes to the fellow student : and, for want of all those heirs, the pro- 


“ perty escheats to the king ; excepting ihe wealth of a Brdhman’a.’’* 


b ammen ae aaa  y 


Annotations, 


4. Leaving no male issue.| This implies failure of son, son’s son, and son of the grand 
son. For these are equally givers of funeral oblations at periodical obsequies, Racy. Dayatatwa. 
5. Devolves on daughters.]. Some copies of Jimu’ra-va’Hana insert a sentence; ** if there 


€ be none, it descends to daughter’s sons,” This clause is not noticed by VisHn’v’s commentator ; 


‘ner inserted by various compilers, though it be admitted by Raguunanpana, who also makes 


another addition in a subsequent part of the text, respecting the pupil. 

Jf there be none, it belongs to, the father; if he be dead, it appertains to the mother. ] 
In the text, as it is exhibited in the Retndcara, Chintdman’i, and other compilations, these sena 
tences are transposed : a reading which is censured by Acuyuta and S’ricuisun’s commenting 
upon this passage, , 

If none exist, it passes to kinsmen ; in their default, it devolves on relations.) The words 
bandhu and saculya, here translated kinsmen and relations, are read in this order by the scholiast 
of Visun’u and by the author of the Caelpaiaru and most other authorities. But the terms are 
transposed in the Madana.ratna, Either way, the same order of succession is intended : first the 
near kindred, sapindas, and sagótras: and last the remoter kindred. 


S88 SSS RR rn eeen e 
© Va InNYAWALcYa, 2, 136,197, ® Visun’u, 11, 4—13, 





t Racun, Déyatatwa, 


oe JÍMÚTA VAHANA; 16] 


6. By this text, relating to the order of succession, the right of the widow, 
to succeed in the first instance, 1s declared. it must not be ‘alleged, that the 
mention of the widow is intended merely for the assertion of her right to wealth 
sufficient for her subsistence. For it would be irrational to assume different 
meanings of the same term used only once, by interpreting the word wealth as 
signifying the whole estate in respect of brothers and the rest, and not the whole 


estate in respect of the wife. Therefore, the widow’s right must be affirmed to 


extend to the whole estate. 


7. Thus Vethat Menu says, “ The widow of a childless man, keeping 


“ unsullied her husband’s bed, and persevering in religious observances, shall 


e present his funeral oblation and obtain [his] entire share,” 


8, ‘ His” is repeated or understood from the words “ his funeral oblation ;” 
for that term alludes to her husband. The meaning therefore is, ‘the wife shall 
¢ obtain her husband’s entire share ;’ not ‘ she shall obtain her own entire share ;’ 
for the direction, that ‘she shall obtain,’ would be impertinent, in respect of her 
own complete share. Since the intention of the text is to declare a right of pro- 
perty, it ought not to be interpreted as declaring such right in regard to the 
person’s own share; for that is known already from the enunciation of it as that 


person’s share, | and it need not therefore be declared. | 


9. Nor should it be said, that the intention of the text is toe authorize the 
eee 
Annotations. 


7. His entire share.} In the commentary en Jimu*ra-va’uana which bears Racnunan. 
pina’s designation, another reading of the text is noticed: viz. critsnam arťham ‘ the entire estate’ 
instead of crils’nam ansam ‘the entire share.? ‘That reading is countenanced by the Retndcara 
and Chintaman’t; aud if it be the genuine text, the whole of Jimu’TA-va’HANA’s argument in the 
subsequent paragraphs (to § 13) falls to the ground. But the Véiramitrodaya and Smriti-chandrica 
agree with Jimu’ra-vA'aana in the reading of this passage. 


9. Tuking.] Such taking as consists in disposal at pleasure, S’RICRISHN’As 


6. The passares 
above ciled da 
not allot hera 
mere subsistence, 


7, But her hus- 
band’s share, as 
ina pasave of 
rikat Menu. 


8, Exposition of 
the text, 


9. A differ- 


ent interpreta- 
tion refuted, 


10. The text is 
ne injunction, 
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ment Of a share 
ouly, 
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not at the pains 
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man’s right of 
property in that 
which is his 
Onn, 
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taking [or using] of the goods, [not to declare the right of property ;*] for the 


faxing or using of one’s own property is a matter of course. 


10, Nor can the text be supposed to intend a positive injunction [that she 
should take her own share.f] For its purpose would be spiritual; and, if it 
were an injunction, a person who commanded and other particulars [as sin iu the 


omission &c.t]| must be inferred. 


il. [tis alleged, that, asin the passage, ‘let a son, who is neither blind nor 
e otherwise disqualified, take an entire share,” [the meaning is, |] not € his fas 
‘ ther’s entire share’ but ‘his own complete allotment :’ so, in this instance like- 
wise, the terms are [interpreted asẹ] relative to the widow’s own complete allot- 
ment. ‘That is not accurate; for since there is no such passage of law as that 
stated, the example is impertinent; or admitting that there is, still, since for the 
reason before mentioned it would be impertinent asa precept, [the alleged exam- 


plet] will be rightly interpreted as relative to the father’s share, 


12. Accordingly [since the scope of the precept cannot be to declare a 
right of property in a person’s own wealth ;** | the sages do, in all instances, pro- 
pound the right of a different person [as heir, | to the wealth of another { who is 
his predecessor ; | for example, that of sons to the paternal estate; and that of 
widows and the rest to the goods of a man who leaves no male issue; and so ig 


other cases. They do not needlessly bid a person take his own share. 








Annotations, 


il, Relative to the father’s share.| Maie’swARA censures this reading, {which is S’pie 
aoe and substitutes for pitrans’dpécsham, patyans'dnecsham < relative to the bnsband’s 
‘ share.’ Qn this reading, the whole passage must be translated, * since for reasons before menti- 
< oned it would be impertinent as a precept, [the text § 7] will be rightly interpreted as relative to 
€ the husband’s share,’ 

EE 


+ Cae’p’a’man 1, S’eicnisnn’a &e. 
T S’RickisHN’A, 





| S’ricniszs ‘a, 
ë S’wicRisBN ‘A. 


* S’RicRisHN’A, + S/ricrisin’ A, 
: 4 Cuo’p‘a/man’s and ACHYUTA, 
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SECT. i. 


13. Itis alleged, that by the mention of the relative, the correlative is sug- 
gested ; and thus, when the word mother is [singly | employed, it is not under- 
stood to intend a stranger’s mother. This objection is irrelevant ; -for the maxim 
is applieable where the correlative is not specified : and thus, when it is said 


e call Drv’sa’s mother,” neither the mother of the messenger, nor of the sender, 


is supposed to be meant. Jn like manner, since the correlative is here indicated by - 


the pronoun in the phrase “ his funeral oblation,” how can [the word share* | 
refer to the wife? And the incongruity of supposing the text to be an injunction, 


has been already shown (§ 10.) 


14. Therefore, it is demonstrated, that Vrihat Menu (§ 7.) declares the 


widow’s right of taking his [that is, her husband’s} ] entire share. 


15. Passages of various authors, which declare the contrary of the widow’s 
right of succession, are the following. Sangsa, Licarra, PAI” HINASI and 
Yama say, “ The wealth of a man, who departs for heaven, leaving no male 


s issue, goes to his brothers. If there be none, his father and mother take it; or 


£ his eldest wife, or a kinsman (segdtra ), a pupil, or a fellow student.” 











Anngiatians, 

14. Vrihat Menu declares the widow's right of taking her husband’s entire share.) On 
failure of male issue, the widow succeeds to the whole estate, whether joint or several, and 
consisting of immovables or movables. So Jimuta-va’Hay’A and the rest maintain. However, 
[Va‘cuzspati] Misra holds, that, in the case of separate property, the widow inherits; but, 
ia the instance of undivided wealth, the brothers are heirs, and the widow only shares food and 
raiment. Ca’s‘iza’ma on Déyatatwa. 

15. Eldest wife.) Jn the Calpetaru and Refrdcara the text is read patni varjyesht?hd 
‘a wife not eldest;’ that is, according to Cuan‘ps’s‘wAra’s interpretation, ‘ fulfilling some but 
€ not all the duties of a faithful widow.’ This reading is noticed in RaAGHONANDANA’s Commentary, 
but with a different interpretation; viz. ¢ youngest wife? In the Viramitrodaya the text is written 
jyéshi há vé patné; which removes all ambiguity, and confirms the version of Jimu/Ta-vAa’HANA’S 
reading, patné vd jyésht há, 
erea 


* S‘RICRISUN’A, + Cau’ D'AMAN’, S’ricnisnn’A and MARE'S'WARA, 
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16. Here, in contradiction to the preceding texts, the succession of the fa- 
ther and mother, if there be no brother, or that of the wife, if they be both dead, 


is propounded. 


17. So De'vata ordains: “Next let brothers of the whole blood divide 
“ the heritage of him who leaves no male issuc, or daughters equal [as apper- 
te taining to the same trìbe*}; or let the father if he survive, or [halff] bro- 
thers belonging to the same tribe, or the mother, or the wife, inherit in thei 


s order, On failure of all these, the nearest of the kinsmen succeed.” $ 


18. Here the contradiction is, the brother being placed first of all the heirs, 


and the widow last. 


19. Some-reconcile the contradiction by saying, that the preferable right of 


the brother supposes him either to be not separated or to be reunited ; and the 
widow’s right of succession is relative to the estate of one, who was separated 


from his coheirs, and not reunited with them. 


90. That is contrary to a passage of Vaiwasratt, who says “ Among 
e brothers, who become reunited, through mutual affection, after being separ: 
e ated, there is no right of seniority, if partition be again made. Should any 
t one of them die, or in any manner depart [by entering into a religious order,§ ] 
e his portion is not lost, but devolves on his uterine brother. His sister also is 


« entitled to take a share of it. This law concerns one who leaves no.issue, nor 
————— ees 


Annotations. 


17, If (dhriyaman’a) he survive.} Being alive, Racu. Déyatatoa. 


Being capable of the succession, ‘This excludes one degraded or otherwise disqualified. S‘ri- 


crYsun’s and CA'S'IRA MA. 
a , ES : 
19. Some reconcile the contradiction by saying.] The doctrine of the Muit?hila school is 
here stated, MANES WARA, 


90. His sister also is enlitled.to a share.] His unmarried sister, whose father is deceased, 


ee nn ea 


+ Cuu/p’a’man’t &e, t Vide infra, § 50, and Sect, & $ 6. 





* Sricnisanw’s and ACSVYUTA, 
4 S‘rnicrisw’nwaA and ACHYUTA, 
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“ wife, nor parent. If any one of the reunited brethren acquire wealth by 
« science, valour, or the like, [with the use of the joint stock*, | two shares of it 


“ must be given to him, and the rest shall have each a share,’’+ 


al. Here, since reunion of parceners is specified at the beginning, and at the 
close, of ihe text, the intermediate passage, “his share is not lost, but devolves on 
e his uterine brother,” must be understood as relating to a reunited parcencr. 
And the author, saying “this law concerns one who leaves no issue, nor wile 
nor parent,” declares the right of a reunited uterine brother as taking efect 
on failure of son, daughter, widow and parents, How then.does [the reunited 


brothert | bar the widow’s-title to-the succession ¢ 


22, Besides the text expresses, that “ his share is not lost ;” and the ex- 
pression is pertinent in regard to unseparated parceners and reunited coheirs, 
since the lapse of the share might be supposed, because the property, being inter- 
mixed with another brother’s effects, is not seen apart; but, the property of a 
separated coheir being distinctly perceived in-a separate state, what room is there 
for supposing its lapse? Therefore, these texts [of Vrinaspari § vide § 20. ] 


relate to reunited cobeirs. 


23. Moreover, the inference, that the texts of Sanc’na and others above 


cited, (§ 15. &c.) which declare the preferable right of the brother before the 








Annotations, 
is entitled to take out of her deceased brother’s share, a portion or allotment’to defray the expense 
of her marriage. But, if it cannot be defrayed with that, she may likewise take from the surviving 
brother. Maue’s*wara, 


If unmarried, she takes a portion sufficient to defray the charges of her nuptials. If a widow, 


she receives a maintenance, ÅCHYUTA, 


Some say, that, if she be a widow, she receives a- maintenance. S’ricristn’A. 


gD, eee ee 
* Cau’D/A'MAN'T, : 
+ In this passage, (as it stands in the Refndcara and other compilations, there are several variations of the readisgs 

but not materially affecting the sense, 
E Mawes‘ WARA, 
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widow and the rest, relate to a reunited brother, [as well as an unseparated, 
one,*| must be drawn either from the authority of a text of law or from reas 
sonins, Now it is not deducible from a text of Jaw; for there is none which 
bears that meaning expressly ; and the passages, concerning the succession of the 
reunited parcener (sect, 5. § 13.) containing special provisions regarding the 
brother’s succession, cannot intend generally the right of a brother to inherit 


[to the exclusion of a widow,t] 


24. Since the texts of Vrinaspatr just now cited (§ 20) contradict that in- 
ference ; for the brother’s right is there declared to take effect, in the case of 
reunion, on failure of son, daughter, widow and parents ; brethren not reunited 
must be the subject [of those passages of S’ane’aa &c.§ 15.) That alone is right ; 


and they do not-relate to.{unseparated and] reunited brethren. 


Thus, in the 


instance of reunion, [or in that of a subsisting coparcenery,t] the same goods, 


25. But it is said, this inference is deduced from reasoning. 


which appertain to one brother, belong to another likewise. In such case, when 
the right of one ceases by his demise, those goods belong exclusively to the sure 
vivor, since his ownership isnot divested. They do not belong to the widow.: 
for her right ceases on thedemise of her husband,; in like manner as his propesty 


devolves not on-her, if sons or other:{ male descendants | be left. 


26. That argument is futile. It.is not trne, that, in the instance of reunion 
{and of a subsisting coparcenery,§] what belongs.to one, appertains also to the 
other parcener, ‘But the property is referred severally to unascertained portions 


of the aggregate. 


Both parceners have not a proprietary right to the whole ; for 
there is no proof to establish their ownership of the whole: as has been before 
shown [when defining the term partition of heritage.{ | Nor is there any proof 
of the position, that the wife’s right in her hushand’s property, accruing to her 


from her marriage, ceases on his demise. But the cessation of the widow’s right 
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t MABES WARA, 
T Mann’s’wara, Vide C, 1, 


A MAURI IARA, 


+ MAUSS’ WARA, 
§ Manes WARA, À 
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of property, if-there be male issue, appears only from the law ordaining the suc- 


cession of male issue. 


‘27. Ifit be said, that the cessation of her right, in this instance also, does 
appear from the law which ordains the succession of the reunited parcener ; the 
answer is, no, for it is not true that the text relates to reunited parceners ; since the 
law, which declares the brother’s right of succession, may relate to reunited bree 
thren, if it be true, that the widow’s right of ownership ceases by the demise of 
her husband who was reunited with his coheirs ; and the widow’s proprietary 
right does so cease, provided the law relate to the case. of reunited brethren. Thus 


the propositions reciprocate. 


28. Besides, if the ‘texts of Sanc’ua, Lic’urra and the rest, (§ 15. &c:) 
relate to unseparated or reunited parceners, they must be interpreted as signifying, 
that ‘the wealth of one, who is either unseparated or reunited, goes to a brother 
£ who is so; or, if there be none such, thetwo parents take it.’ Iu that case, a 
question may be proposed, shali parents, who are separated and not reunited, take 
the heritage ? or parents who are either unseparated or reunited? Here the first 
proposition is not admissable ; for how can the claim of parents, who are sepa- 
sated and not reunited, be preferred to the wife’s, since they are excluded by her, 
under the passage before cited? Nor isthe second proposition maintainable ; for 
all agree, that a father, being unseparated or reunited, takes the heritage in prefe- 


rence to an unseparated or reunited broiker. 


29. Moreover, as in the instance of .the estate of one, who was separated 
from, and not reunited with, his father and his brother, the father has the right of 
succession before brothers, because he has authority over the person and wealth 
of his son; since he gave him life ; -(for their identity is affirmed in holy writ, 
where tt is said “he himself is bora a son :’*)' and becanse the deceased, by 


participating [with the manes of the grandfather and great grandfather} | in fu. 


* See-Essay on the Védag, As, Res, vol, 8, p. 413, + Manr’s’wara, 


97. A A objete- 
tlon auswered. 


of A further 
reason stated, 


29. An additi. 
ona] argument 
set forth. 


30. The proe 
posed explana- 
tion ig insuffici- 
ent, 


It is incensis- 
tent with Vri- 
BASPaTl’s de. 
finition of re- 
unian, 
Tuterpretation ef 
the text, 


168 


CHAD., XR 


neral offerings, partakes of two oblations of food which his father must present to 
the grandfather and great grandfather [at the same time that none are presented 
by his brether*], for sons do not offer the half-monthly oblations of food, while 
their father lives; so the same [preference of the father before the brother] is fit 
in the other instance [of the estate of one who is cither unseparated or reunited.{} 
Or, since they are alike in respect of coparcenery and reunion, the equal right of 
father and son would be proper, not. the postponement of the father’s claim to 


the brother’s. 


30. Further, the dual number, expressing, that ‘ parents, who are unsepa» 
‘ rated or reunited, take the heritage,’ is unsuitable: for there is ueiiher parti- 
tion, nor coparcenery, with the mother ; and consequently no reunion of estates ; 
since Vrinaspati says, “ He, whe being once separated, dwells again, through 
“ affection, with his father; brother, or paternal uncle, is termed reunited. 
He thus shows, that persons, who by birth have common rights in the wealth 
acquired by the father and grandfather, as father Fand son, | brothers, uncle [and 
nephew, | are reunited, when, after having made a partition, they live together, 
through mutual affection, as inhabitants of the same house, annulling the previ- 
ous partition, and stipulating, that “ The property, which is mine, is thine ; and 
& that, which is mine, is thine.’ The partnership of traders, who are not so. 
circumstanced, and only actin concert on an united capital, is no reunion. Nor 
are separated coheirs reunited merely by junction of stock, without an agreement 
prompted by affection as above stated. Therefore, since neither reunion nor 
coparcenery. with. a mother can exist, how is the contradiction in regard ta the 


succession devolving on her before brothers, to be reconciled T 
stai SS a 
Annotations. 
29. Alike in respect of coparcenery and reunion.] A variation in the reading of this passage 


is, noliced by Maue’s'wara, viz. sunsrésht‘atwayor for sansargayoh ; but no material difference 


results from it in the import of the passage. 


ee 


& S'RicRISHN’ Ay t S’ricrismn’a, Acnyuta &, t Vide infra. C. 12, § 3. 
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31. Inthe next place the manner, in whieh the difficulty is removed by 
the wise, will be stated. From the texts of Visuy’u (§ 5.) and the rest [as 
Ya'snyawarcra &c.* § Æ.) it clearly appears, that the succession devolves on the 
widow, by failure of sons and other [male descendants : | and this is reasonable ; 
for the estate of the deceased should go first to the son, grandson, and great erand- 
son. Thus Menu and Visun’u say, “ Since a son delivers [tráyaté ] his father 
« from the hell called put; therefore he is named putira by the self existent 
"e himself’ + So Ha’'rrra says, “ A certain hell is named put; and he, who is 
destitute of offspring, is tormented in hell. A son is therefore called puttra, 
‘* because he delivers his father from that region of horror.” Jo like manner 
S’anc’na and Lic’urra declare, “ A father is exonerated in his life time from 
e debt to his own ancestors, upon secing the countenance of a living son: he 
e becomes entitled to heaven by the birth of his san, and devolves on him his own 
“ debt. 


“ ampie gratuities, have not the sixteenth part of the efficacy of the birth of an 


The sacrificial hearth, the three véđas, and sacrifices rewarded with 


“eldest son.’t Thus Meny, S‘anc’ua, Vasisu’r’na, Lic’nrra and Ha’ri‘rs 
ordain, “ By a son, a man conquers worlds ; by a son’s son, he enjoys iminortality ; 
SS 
Annotations, 


31. The manner in which the difficulty is removed by the wise.] By HELA’YUDHA and others 


who maintain the same doctrine with us. S’ricrisun’a and ACHYUTA. . 

is tormented in helll] Acuyuta and Maue’swara explain naéraya one who goes to a place 
of torment ( niraya). But S’ricrisun’a contradicts that exposition. Consistently with one inter- 
pretation, the sense is, that ‘he, who is destitute of progeny (chinnatantu), will be tormented in 
hell? According to the other, a separate place of torment is here mentioned under the name of 
Chinnatantu. 

The attainment of worlds, immortality and heaven.] There is a difference in the reading of the 
text, lécadnantyan dicah praptih “ Immortality in the world and the attainment of heaven,” instead 
of lbcinantya-divah praptih ‘attainment of worlds, immortality and heaven.” A corresponding 
difference of interpretation is found in the commentaries of Visnya’ne's’wara, Apara‘’roa and 
SU'LAPA’N’I. 


SS aeaaaee 


* Cau’o’a/’mAn’r and S/ricerisny’a, + Mear, 9, 138 Visan, 15, 43, Vide supra, C. 5, § 6, 
į The first stanza occurs in the institutes of ATRI. 535, 
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“ and, afterwards, by the son of a grandson, he reaches the solar abode.’* So 
Ya‘unyawaxcya says, “ The attainment of worlds, immortality and heaven depend 


on a son, grandson and great grandson.’’+ 


32. ‘Thus the proprietary right of sons and the rest is expressly ordained, as 
already inferrible from reasoning ; because the wealth, devolving upon sons and 
the rest, benefits the deceased : since sons or other male descendants produce 
great spiritual benefit to their father or ancestor from the moment of their birth ; 
and they present funeral oblations, half-monthly, in due form, after his decease. 
Sö Menu declares the right of inheritance to be founded on beuefits conferred: 
‘ By the eldest son as soon as born, a man becomes the father of male issue, and 
‘* is exonerated from debt to his ancestors; such a son, therefore, is entitled to 


“ take the heritage,” $ 


do. 


can be no other purpose in speaking of various benefits derived from sons and the 


From the mention of it asa reason (“ therefore’ &c.) and since there 


rest, while treating of inheritance, it appears to be a doctrine to which Menu 


assents, that the right of succession is grounded solely on the benefits conferred. 


34. Accordingly [since benefits are derived from the great grandson as well 
as from the son, }} the term “ son” [in the text of Menu,§ § 32. or in that of 
Visuy’u, T4 5. or in those of Ya’snvawatcya &c.**] extends to the great grand- 
son ; for, as far as that degree, descendants equally confer benefits by presenting 


oblations of food in the prescribed form of half-monthly obsequies. 


35, Else [if it were not inferrible from reason,f{+ or if Menu did not mean, 








Annotations, 


52. Expressly ordained, as already inferrible from reuson.| Ordained by a passage of the 


Véda founded ov reason. S’RICRISHN’A. 


Suggested by reason and also ordained in express terms, Maun’s’wARA. 


= ———————— end 
* Meno, 9. 137. Vasismr?ua, 17. 5, Also Visuw’o, 15. 45, + Ya“snvawareya, I, 78, 
t Merv, 9, 106. Vide supra. C. 1. § 36, | Mvwp/s’wara, § Cuu/b’A’MAN‘S, 
€ MAIB 8*WARA, *% ACHYUTA, +t Sericrisun’a and Acayuta, 
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that the right of succession rests upon benefits conferred ;* | the word son could 
not quit its proper sense [for a larger import ; | and a passage, declaratory of the 
grandson’s right, must be somehow assumed, But, admitting that such a passage 
may be assumed [as inferrible from the declared right of a daughter’s son consi- 
dered as a son’s son;+] still there is no separate text concerning the great 


grandson. 


36. Therefore the great grandson’s right of succession is founded on benefits 


derived from him and the word son is of comprehensive import. 


$7. Accordingly Bavup’na’yana says, “The paternal great grandfather 
“ and grandfather, the father, the man himself, his brothers of the whole blood, 
e his son by a woman of the same tribe, his son’s son and his great grandson : 
e all these, partaking of undivided oblations, are pronounced sapin’d’as. Those, 
‘© who share divided oblations, are called saculyas. Male issue of the body 
é“ being left, the property must go to them. On failure of sapin‘d’as or near 
e kindred, saculyas, or remote kinsmen, are heirs. If there be none, the preceptor, 
* the pupil, or the priest, takes the inheritance, In default of all these, the 


“ king [has the escheat.” ] _ 


38. The meaning of the passage is this: since the father and certain other 
ancestors partake of three funeral oblations as participating in the offerings at 
obsequies; and since the son and other descendants, to the number of three, 
present oblations to the deceased [or to be shared by his manes ;f] and he, who, 
while living, presents an oblation to an ancestor, partakes, when deceased, of 
oblations presented to the same person ; therefore, such being the case, the 


middlemost [of seven,§ | who, while living, offered food to the manes of ancestors, 








Annotations. 
37. Partaking of undivided oblations.) ‘The terms of the text are interpreted very differently 
in the Retnacara. 


OALA 


$ Mame’s‘WARA, t S'RÍCRÍSH/NA, Acuvots and Maue’s’wara, $ MARES WARA, 4 Maaga wWaRA 


36, 
rests on tie be- 
nefits conferred 
by him, 


Bis right 


37. Baup’aa’e 
YANA intimates 
as much, in enue 
mercting Sa« 
pin das, 


$8. Exposition 
of his test, 


39. The relati- 
on of Sapin/d/as 
regards inheri- 
tance, 


AO. Correborae 
ted by a passage 
of MENe, 
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and when dead partook of offerings made to them, became the object to which 
the oblations of his descendants were addressed in their life time, and shares with 
them when they are deceased, the food which must be offered by the daughter's 
son and other [surviving descendants beyond the third degree.|* Hence those 
Jancestors,| to whom he «presented oblations, and those [descendants,] who 
present oblations to him, partake of an undivided offering in the form of (pin‘da) 
food at obsequies. Persons, who do partake of such offerings, are sapin’d’as. 
But one distant in the fifth degree neither gives an oblation to the fifth in 
ascent, nor shares the offering presented to his manes. So the fifth in descent 
neither gives oblations to the middle person who is distant from him in the fifth 
degree, nor partakes of offerings made to him. Therefore three ancestors, from 
the grandfather’s grandfather upwards, and three descendants from the grand- 
son's grandson downwards, are denominated saculyas, as partaking of divided 


oblations, since they do not participate in the same offering. 


59. This relation of sapin’d’as [extending no further than the fourth 
degree, | as well as that of saculgas, has been propounded relatively to inhe= 


ritance, 


40. Accordingly [since the right of sugcession to property is founded on 
competence for offering oblations at obsequies,{ | Monu likewise, after premising 
** Not brothers, nor parents, but sons are heirs of the father ;’’§ proceeds, in 
answer to the question why? to declare, ‘To three must libations of water 
“ be made, to three must oblations of food be presented ; the fourth in descent 
s is the giver of those offerings ; but the fifth has no concern with them.” I| 


Annotattons. 
39. This relation has been propounded relatively to tnheritance.] But those, who partake 


of the remnants of oblations, bear the same designation [of sapin’d’as] relatively to mourning, 





marriage &c. Sudd@’hitatwa and Dayatatwa. 
a are a a E 


* Matuse’s’wara, + S’ricrisun’aA and ACHYUTA, | Mane’s‘WARA, 
Menu, 9, 183, | Menu, 9, 186, Vide infra, Sect. 6, § 7. 
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Al. But for mourning and other purposes, the relation of sapin‘d’as 
extends to such as partake of the remains of oblations ; for that relation is 
defined in the Marcan'd'éju purdn’a as founded on participation in the wipings 
of offeriugs. “ Three others, from the grandfather's grandsire upwards, are 
“ declared to be partakers of tke residue of oblations; they, and the person 
“ who performs the religious rite, being seventh in descent, constitute that rela- 
** tion, which is termed by the holy sages kin within the seventh degrec.”* The 


meaning here is kin which occasions impurity [on occasion of deaths and births. | 


42. 


by reason of mourning &e. 


Accordingly Menu Likewise has said, when treating of uncleanncss 
“ The relation of sapin’d’as ceases witn the seventh 
person [in ascent or descent ;] and that of samdnddacas ends only where 
“ birth and family name are no longer known.’} Else this passage would be 
in contradiction to the text before cited: “ To three must libations of water be 
“ made &c.”’ (§ 39.) 


43. But, on failure of heirs down to the son’s grandson, the wife, being 
inferior in pretensions to sons and the restMbecause she performs acts spiritually 
a eee : 
beneficial to her husband from the date of her widowhood, [and not, like them, 
from the moment of their birth,t] succeeds to the estate in their default. Thus 
Vya'sa says, “ After the death of her husband, let a virtuous woman observe 
“ strictly the duty of continence; and let her daily, after the puritication of the 
Fn Er at RN a ae NS SS res Aad A. a nce | 
Annotatis. 

43, The wife being inferior to sons, because she performs acts spiritually beneficial from the 
date of her widowhood.} Cuv’p’a’man’i’s interpretation of his author’s meaning is followed in this 
version. Acnyurs dissents from it; and maintains, that the performance of acts of spiritual 
benefit is here stated as the reason of the widow’s succession; and her incapacity for presenting 
oblations at the half-monthly obsequies is the reason of her inferiority to sons, and of the consequent 
postponement of her claim, His explanation, and the reasoning by which it is supported, are refut. 
ed by S’nicrisun’s and Many’s’wara, 

Sass a a rR a a egy 


* Marcan’d'éya purdn’a, 25. 4. In the stery of Madatasd, t Mewe, 5, 69, 


$ CIUDA MAN”, D'RICRÍILN’A and MAnES’WARA, 


4l, For meura- 
ing and other 
purposes, the 
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42, And one ef 
MENU, 


43. The widow, 
conferring ‘pie 
ritual Len: fits 
on her husi and 
in the next de- 
gree to the male 
issue,  specCeeds 
on nbune of it. 
A passage of 
Viva'ba 


ÀA, Shows, that 
her good or bad 
conduct affects 
her tushand ina 
another world, 


Wealih, devolv- 
ing on her, is 
beneAcial to 
kim, 


45, Proper in- 
torpretation of 
the teat of 
S‘aneaa &c, 


fs 15] 


174 DAYA-BHAGA OF 


CLAP. Xf. 


“ bath, present water from the joined palms of her hands. to the manes 
“ of her husband, Let her day by day perforin with devotion the worship of the 


gods, aud especially the adoration of Visuy‘v, practising constant abstemi- 


cc R ae s a 
ousness. She should give alms to the chief of the venerable for increase of 


“ holiness, and keep the various fasts which are commanded by sacred ordinances, 


ét 


i i so 7 7 oe e 
A woman, who is assiduous in the performance of duties, conveys her husband, 


A 
A 


though abiding ta another world, and herself [to a region of bliss.’’* | 


44, Since by these and other passages it is declared, that the wife rescues 
her husband from hell; and since a woman, doing improper acts through indi- 
gence, causes her husband to fall [toa region of horror ;] for they share the 
fruits of virtue and of vice; therefore the wealth devolving on her is for the 


benefit of the former owner: and the wife’s succession is consequently proper. 


AD, 


coustruction in the text of Sanc'ua &c. (§ 15.) must be arranged by connexion 


Hence [since the wife’s right of succession is founded on reason,+] the 


of remote terms, in this manner, € The wealth of a man, who departs for heaven 
‘ Jeaving no male issue, let his eldest [that is, his most excellent] wife take; 
f oy, in her default, let the parents take it: on failure of them, it goes to the 
‘brothers.’ The terns “if there be none [that is, if there be no wife§ |,” 
which occur in the middle of the text, (¢ 15.) are connected. both with the pre- 
ceding sentence “it goes to his brothers,” and with the subsequeut one “ his 
“ father and mother take it.” For the text agrees [with passages of Visano 
and Ya‘sxvawaccya, || § and 5, which declare the wife’s right ;@]| and the 


reasonableness of this has been already shown (§ £3.) 








Ainrotatiang, 


Let her daily perform with devotion the worship of the gods.) € And show hospitaiity te 
é guests.’ So the text is read in the Viramitrédaya viz, dévat@tihipiganam instead of dévaténan 


cha pijanam, Other variations in the reading of the text occur, but which are unimportant. 











LAA RR 





t Firamitrodaya, 
T Manes WARA, 


+ S’ricrisnn’a. 
| Cuv’p’a‘man’s, ACHYUTA and S’ricrisav’a, 


* S/nicnisnn’s, 
$ RaGuvNanbiva, 
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46. The assumption of any reference tothe condition of the brethren as un- 46. A The 
opinion 5 į 
separated or as reunited,* not specified in the text, is inadmissible [being burdens ” 97770 


some and unnecessary.+] Therefore the doctrine of Jirr’npriya, who affirms the Jite’norrva’s 
doctrine is rigttt, 


right of the wife to inherit the whole property of her husband leaving no male 
issue, without attention to the circumstance of bis being separated from his 
coheirs, or united with them, (fer no such distinction is specified.) should be 


respected. 


A’. The rank of wife belongs in the first place to a woman of the highest 47. The wife 


must he a woe 


tribe : for the text [of S‘anc’as &e.t] expresses, that “the eldest wife takes the rene 


wealth” (§ 15 & 40;) and seniority is reckoned in the order of the tribes, 








Aunotations, 

47. The rank of a wife belongs in the first piace, &c.] S’picrisun’a remarks, that Cav’ 
D’A’MAN’T expounds this whole paragraph differently from the sense in which he himself has er. 
plained it, According to Cuv’p’a’man’t, 6 Ya‘rnvawazcya and Visuy’u ($ 4 & 5.) ordain, that the 
* estate of a childless man-shald go to his widow. S’anc’Ha ($ 15.) adds the condition, that she be the 


* eldest wife. Menu (§ 47.) restricts the rank ef eldest wife to a woman of equal class: and states 
í 


~ 


the purpose to be her personal attendance &c. In the passage cited from Visun’v, (§ 47.) that is 
‘ extended toa woman of the next following tribe, Therefore, to render all these passages consist 

t ent, since it appears thatthe eldest wife succeeds, and Ya‘snyawancya and the rest use the werd 

€ wife for one competent to inherit, and it further appears from- passages to be hereafter cited, (§ 48.) 

€ that brothers and the rest inherit the estate, giving only a maintenance to women who are not of 

é that rank, it follows, that the rank of wife is restricted to the woman of equal class and to one of 

‘ the next following tribe,’ S’ricrisun’a on the other hand admits, in concurrence with ActiyuTA, 

that, in a case of. the utmost gistress, a woman of the Vais‘ya tribe, being married to a Brahman’a, 

may be employed by him in religious offices, It should follow, that she may be capable of inherit. . 
ing. This, however, is not expressly stated. 

Though youngest in respect of the marriage.| Upon the death of the first wife, who is 
a Drahman’i, and after a marriage with a Cshatriyd, another Bréhman’t, who is subsequentiy es. 
poused, is ‘ one youngest in respect of the date of marriage.’ Else Tif the Cshatriya were the first 
wife,] the marriages would be in the inverse order of the classes; which is forbidden. Cuu’n’A’MAN’s, 


Acuvyora and S’ricnisnn’a. 


ry iat 








ee 


= Vide § 19, + Mricrisun’s, f Acnyora, S’ricrisun’s and Magu’s/wara, 
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Thus Mexu says, “ When regenerate men take wives both of their own class and 
“ others, the precedence, honour and habitation of those wives must be suite 
“according to the order of their-classes.’* Therefore [since seniority is by 
tribe,f ] a woman of equal class, though youngest in respect of the date of mar- 
nage, is deemed eldest. The rank of wife (patni) belongs to her, for she alone 
is competent to assist in the performance of sacrifices and other sacred rites. 
Accordingly Manu says, “ To all such married men, the wives of the same class 
only (not wives of a different class by any means) must perform the duty of 
“ personal attendance, and the daily business relating to acts of religion. For 
“ he, who foolishly causes thos® duties to be performed by any cther than his 
e wife of the same class, when she is near at hand, has been immemorialiy 
“ considered as a mere Chéen‘d’cia begotten on a Bréhman‘i,’t But, on failure 
of a wife of the same tribe, one of the tribe immediately following [may be 
employed in such duties], Thes Visun’u ordains, “ I there be no wife 
“ belonging to the same tribe, [he may execute the business relating to acts of 
“ religion] with one of the tribe immediately following, in case of distress. 
« But a regenerate man must not do so with a woman of the Sudra class.” 

€ Execute business relating to acts of religion,’ is understood from the preceding 
sentence. | Therefore a Brahmani is lawful wife (paini) of a Brdkmania. 
On failure of such, a Cshatriye may be so, in case of distress; but not a 
Vais‘yd, nor a Sudrd, though married to him. A Cskatriyé woman is wife of a 


Cshatriya man. in her default, a Vaisyd woman may be so, as belonging 


to the next following tribe; but not a Sudra woman..A Vais'ya is the only 


TA 
qnnatations. 


Ske alone is competent to the performance of sacred rites] According to the remark of 
Acnycra and S’ricrisun’a, this alludes to the grammatical rule for the derivation of paini wife, from 
paii husband; as intending his female associate in the performance of religious ceremonies. Vide 


Panini 4. 1. 35. Métdcsharé on inheritance 2. 1. 5. 
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* Muxu. 9. 85, ; + S’uicrisay’s, + Mexu, 9, 86,—87, 
$ Yosua, vG. 3, } Yano, 28.1 
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SECT. I. 
wife for a Vais'ya : since a Sudra wife is denied in respect of the regenerate 


tribes simply. 


48. In this manner must be understood the succession to property in the 
order in which the rank of wife is acknowledged. Therefore, since women actu- 
ally espoused may not have the rank of wives, the following passage of Na’repa 
intends such a case. “ Among brothers, if any one die without issue, or enter a 
religious order, let the rest of the brethren divide his wealth, except the wife’s 
« separate property. Let them allow a maintenance to his women for life, provid- 
c ed these preserve unsullied the bed of their lord. But, if they behave 
e otherwise, the brethren may resume that allowance.”* So [this other passage} | 
of the same author; [‘ On failure of heirs, the property goes to the king,t] 
« except the wealth of a Brahmana. But a king, who is attentive to the obli- 
“ gations of duty, should give a maintenance to the women of such persons. 
“c The law of inheritance has been thas declared.” € The allotment of a 
maintenance to the women of such persons, not being of the rank of wives, and 
the declared right of wives to succeed to the whole estate, constitute no discre- 
pancy. 

49, Accordingly, Vrinasrpatr propounds the king’s right to an escheat in 
default of the wife: “ If men of the military, commercial and servile tribes die 
e childless, leaving neither wife nor brother, let the king take the property ; for 
“ he is indeed lord of all.” But Na’rapa, directing, that “ he should give a 
« maintenance to the women of such persons,” (§ 48.) authorizes the king to take 


the whole estate, giving to them enough for their support. This contradiction 


must be reconciled by distinguishing between the wife and the espoused woman. 


ag eS 











Annotattavs. 


43, Not being of the runk of wives.| Being of a tribe distant by one intermediate degree, or 


being of the S’udra class. 
ee 
} N¢earepa, 13, 5h $ Na‘egpa, 13, 62, 


CHU’ D'A’ MANI and S’RICRISHN’ A, 





* Na’newa, 13, 25,—26. + S’nicnisa/na, &c. 
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There ig no dis- 
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49. Passages of 
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Accordingly, in passages declaratory of the wife’s right of succession; the 
term “ wife” (patni) is employed : and, in those which ordain a maintenance, the 


terms “ woman” (stri or ndri) or “ spouse” (bharyá) or other similar word. 


50, In the text of Devara, (§ 17.) whieh expresses, “ Next let brothers 


tm 


F of the whole blood divide the heritage of him, who leaves no male issue; or 


A 


‘ daughters equal [as appertaining to the same tribe ;] or let the father, if he 


‘ survive, or brothers belonging to the same tribe, or the mother, or the wife, 


~ 


c inherit in their order ; but, on failure of all these, the nearest of the kinsmen 
e succeed ;” where “daughters equal’ are such as appertain to the same class 
[with the deceased]; and “ brothers belonging to the same tribe” intend those of 
the half blood; for whole brothers are specified under the appropriate term, 
and the distinction would be impertinent [as not excluding any one ;* or as 
superfluous, since whole brothers of course belong to the same tribe ;}] in this 
text, we say, the order, in which heirs are enumerated, from the whole brother 
to the wife, is not intended for the order of their suecession ; since it contradicts 
Visuy’u and the rest [as Vrimasrarı and Ya’snyawarcya |]: but the meaning 
of the text is, that the heirs shall take the succession in the order declared by 
Visun’u and others, To mark uncertainty in the specified order, the author 
has twice used the word ‘or; once in the phrase “ or daughters,” and again 
in the sentence “or let the father &c.” and the word is also understood in other 
places. Thus Devara has himself shown vagueness in his own enumeration, 


intimating that ‘ either brothers, or daughters, or parents &c. [take the suc- 
cession |.’ 


Bl. As for what has been, said by Ba’téca, conceraing the text of 


S'anc’ma and the rest (§ 15), that it either relates to a wife inferior in class 
ED 
51, It either relates to a wife inferior in class.] According to this opinion, the passage is 


rsa DENM a o a a a 


1 * S’RicRisnn’s, 4 Raan, on Diya-bhiga, + MANL’ WARA, 
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to her husband, or supposes the widow to be young, or is relative to brethren 


unseparated or reunited ; that author has manifested his own imbecility by 
thus proposing an indefinite interpretation of the law: for the doubt remains 


[which of the three is intended ;* ] and neither rule could be followed in practice. 


52, As for,the assertion, that the text, which ordains a maintenance, is 


relative to an unmarried woman and concubine, that must be rejected as intend- 
ing a favor to the matrons; for the scope of the precepts, which allot a main- 


tenance to women, has been already shown. 


53. Moreover, under the distinction respecting the wife as belonging to 
the same or to a different tribe, how is the contradiction [of the text to passages 


of Visun’u and Ya’snyawatcyat § 4 and 5] regarding the suctession of pa- 
rents and brothers, to be reconciled [without transposition, or without connect- 


ing in construction remote terms /{] If it be by distinguishing the cases of re-. 
nn TT 


Annotations, 


read with the interposition of the privative @: ‘The wife not eldest ;” that is, inferior by tribe. 
(Vide § 15.) Acuyota and S’ricrisun’a. 

Or supposes the widow to be young.| Conformably with the text of Ha’rita, which directs, 
that property, sufficient only for the support of life, should be allotted to a young widow. 
Acuyuta, S‘ricrisaw’A and MASE’ WARA, 

Or is relative to érethren unseparated or reunited.) The reasoning, on which this is grounded, 
has been before stated. (Vide § 19.) S’ricrisHn’a, 

52, As for the ussertion.| Of the same author, according to S’ricrisun’a. But MAHESWARA 
says, a cerjain author. 

Intending a favor to the matrons.| This passage, which is obscure, has been explained by S’xi- 
crisun’A as ironical; the concubines being here tauntingly termed matrons: and Maue’s’waRA quotes 
Cuu’p’A’MAN’I as authority for that interpretation. But the same commentators, in concurrence 
with Acnyota, state another explanation in which the wives are understood by matrons. It is only 
by favour of the wives, who themselves inherit the whole property, that a maintenance is allowed to 
the concubines, 

53. The proposed distinction founded on reunion &c. has been refuted.) MAHESWARA un- 
derstands this to be levelled against the doctrine of the Mait hile school. 
Nee 
+ Mans/s’WARA, 


* S’ricrisHn’a, t Mang’s/wara, Vide & AS, 
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union and continued separation, the same distiaction may pervade the whole sub- 
ject: and what occasion is there for assuming a difference relative to the wife, 


as belonging to the same or to another tribe? But the proposed distinction, 


founded on reunion and separation, [§ 19] has been already fully refuted by 


us [§ 30.} 


54. The distinction regarding the whole and the half blood is contradicted 
by Vrigaspati, who says ‘ Let the wife of a deceased man, who left no male 
‘“ issue, take his share, notwithstanding kinsmen, a father, a mother, or uterine 


“ brethren be present.” * Uterine brethren are brothers by the same mother [and 


of course of the whole blood.) The author declares the wife’s right of succession, 
although such persons exist. By the term “his share,” is understood the entire 


share appertaining to her husband ; not a part of it only [sufficient for her sup- 
port.+ | 


55. Therefore the interpretation of the law is right as set forth by us. 


56. But the wife must only enjoy her husband’s estate after his demise. 
She is not entitled to make a gift, mortgage or sale of it, Thus CA'TYA'YANA says, 
“ Let the childless widow, preserving unsullied thé bed of her lord, and abiding 
“ with her venerable protector, enjoy with moderation the property- until her 


‘ death, After her let the heirs take it. 








Annotations. 


$4, The distinction regarding the whole and half blood.) ‘The opinion that the whole brother 
inherits before the wife, but the half brother after her, 
56. 


text, and conformable with the interpretation of it in the Retndcara, But, in the Dayatatwa, it is 


Cuvu’p'aA‘MANI and AcHYUTA. ` 


Abiding with her venerable protector,] This is according to the usual reading of the 


read vraté st’hitd in place of gurau sC’hitd; and the reading is expounded by the commentator 
Ca’s‘trna’ma, € diligent in such observances as may be beneficial to her husband in another world.’ 
He rejects another interpretation, ‘ observant of fasts.’ 


Enjoy with moderation.} With abstemiousness, according to the commentators, S’ricrisHN’s 


SS ae 


* Vide supra, § 1, + Mann’s’wanma, 
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bY. Abiding with her venerable protector, that is, with her father-in-law 
or others of her husband’s family, let her enjoy her husband’s estate during her 
life ; and not, as with her separate property, make a gift, mortgage or sale of it 
at her pleasure. But, when she dies, the daughters or others, who would re- 
gularly be heirs in default of the wife, take the estate; not the kinsmen 
[or sapin'd'as:¥] since these, being inferior to the daughter and the rest, 
ought not to exclude those heirs: for the widow debars them of the succession ; 
and, the obstacle being equally removed if her right cease or never take effect, it: 


ean be no bar to their claim. 


58. Nor shali the heirs of the woman’s separate property {as her brothers 
&c.}] take the succession [on failure of daughters and daughter’s sons, to the 
exclusion of ker husband’s heirs ;+] for the right of those [ persons, whose 
succession is declared under that head,§ C. 4.] is relative to the property of a 
woman [other than that which is inherited by her. |] Ca’vya’vana has pro- 
pounded by separate texts the heirs of a woman's property; and [his text, 


declaratory of the suecession to heritage,Z] would be taut-logy: [consequently 


heritage is not ranked with woinan’s peculiar property.** | 


59. Therefore those persons, who are exhibited in a passage above cited 
(§ 4.) as the next heirs on failure of prior claimants, shall, in like manner as 
they would have succeeded if the widow’s right had never taken efiect, equally 


succeed to the residue of the estate remaining after her use of if, upon the demise 


of the widow in whom the succession had vested, Atsuch time [when the 
—=—=————————— en 
Annotations. 
and Acnyura. ° But, in the SmrYti-chandricá, it is explained “ patient of control.” There is consider. 
able difference in the interpretation of the text, as te its general scope, according to various com- 
pilers, by whom it is cited. 
——————eEeaeaeaeaeEeaese=$Sq7qGuquqQqQqQQqqqqqqaoaoaoaeeeeeeeeeeel NS EE _Ea—a—aee 


+ MANR WARA, $ S'ricRisonN’a and ÅCEYUTA, $ Sricrisun’a and AcwytTA, 
§ Mans/s’WARA. į Mamn’s/wara, T S’nicnisuw’a &c. ** ACHYUTA &e, 


57. She = shall 
enjoy the estate 
for lifes & af- 
ter her it goes 
to her huss 
band's heirs, 


58, Not to her 


own heirs, 


59, The heirs . 
of her hushand 
take the res}. 
due, after her 
use aud con- 
samptioa, 


60. A parage 
of the Mahita 
bhirata cone 
firms this, 


8l. Exposition 


of the passage, 


She may make 
a gift or sale 


for the  obse. 
quies of her 
husband, 

82. For her 


maintenance, 
Bhe may mort- 
gage or sell, if 
necessary, 


63, She should 
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widow dies,* or when her right ceases,{] the succession of daughters and thé 
rest is proper, since they confer greater benefits.on the deceased [by the oblations 


presented by them}] than otker claimants’ [such as the sapin'd’as above 
mentioned. |! § 37. } 


60. Thus in the Maehdbhdrata, in the chapter entitled Ddnad’harma, it 


is said “ For women, the heritage of their husbands is pronounced applicable to 


“use. Let not women on any account make waste of their husband’s wealth.’’¢ 


61. Even use should not be by wearing delicate apparel and similar luxus 
ries: but, since.a widow benefits her husband by the preservation of her person, 
the use of property sufficient for that purpose is authorized, In like manner [since: 
the benefit of the husband is to be consulted, T] even a gift or other alienation is 
permitted for the completion of her husband’s funeral rites. Accordingly the- 
author says, ‘ Let not women make waste.” Here “waste” intends expenditure 


not useful to the owner of the property. 


62. Hence, if she be unable to-subsist otherwise, she is authorized to mort- 


gage the property; or, if still unable, she may sell or otherwise alien it ; for the 


same reason is equally applicable.. 


63. Let her give tothe paternal uncles and other relatives. of. her husband 
A Se irerneraneane A - 
Annotations, . 


60. Thus in the Mahdbhdérata &c.] The author here corroborates what had been said cone 
cerning the restriction en the widow’s power of” gift, mortgage and ‘sale. (§ 56.)' Acnyuts, S’ Rie 
crisun’A and Mane’s’waRa. 

The passage, here cited, is read differently in-the-text of the Mahábhárata ; pati.ddyadyam, 
instead of patidiyah. But both readings may be. interpreted in-the same sense. One. of the com. 
mentatators on the poem notiees another variation, parivitiih, instead of pativitiat < their husband’s 
wealth.? Another commentator expounds the passage in a different manner: ‘ Tet not sons resume 


€ any part of the wealth given to a woman by her husband.’ 


+ CSV’ p AMAN’. } Mane’swansy 


> S’ricnisHn’a. 
§ Mahdbhdrata, Danadharma, 46, 24, J S’ricrisun’a, 


§ MANES’ WARA, 
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presents in proportion to the wealth, at her husband’s funeral rites. Vainaspacti 
directs it, saying ‘ With presents offered to his manes, and by pious liberality, 
s let her honour the paternal uncles of her husband, his spiritual parents and 
« daughter’s sons, the children of his sisters, his maternal uncles, and also anci- 
s ent and unprotected persons, guests, and females of the family.”* The term 
© paternal uncle” intends any sapin’d’a of her husband; “ daughter’s sons,” 
the descendants of her husband's daughter; “children of his sister,” the progeny 
of her husband's sister’s son; ‘‘ maternal uncles,” her husband’s mother’s fa- 
mily. To these and to the rest, let her give presents, and not to the family of 
her own father, while such persons are forthcoming: for the specifick mention 


of paternal uncles and the rest would be superfluous, 


64. With their consent, however, she may bestow gifts on the kindred of 
her own father. and mother, Thus Na’reps. says,. “ When. the husband is 
« deceased, his kin are the guardians of his childless widow. In the disposal 
* of the property, and care of herself, as well as in her maintenance, they 
« have full power. But, if the husband’s family be extinct.or contain no male, 
‘* or be helpless, the kin-of her own father are the guardians of the widow, if 
s there be no- relations of her husband within the degree of a sapinda.’’+ 
‘In the disposal of property by. gift or otherwise, she is subject to the control of 


her husband’s family, after his decease, and in default of sons. 


_ 65. In like manner, if the succession have devolved on a daughter, those 


persons, who would have been heirs of her father’s property in her default, 
rer a A A eS EDS Riv nye-amacaearrerencaree nar 
Annotations, 
G5. In like manner, if the succession have devolied on a daughter, those persons &c.] It 


the next heirs succeed to the'residue of the property, in the instance of the widow, whose right is 


‘preferable to the daughter’s, much rather should the next heirs, who would regularly succeed if 


there were no daughter, take the succession after her, S’ricr¥snn’a and Cuu’p’a’man’1. 








eR pr TIO, 


® Vide supra, $ Q; + Na/REDA, 13, 28,—2%. 


give suitable 
presents to her 
husband's kin- 
dred at his obe 
sequics, 


Not to her own 
kindred, 


64, Unless with 
the sanction of 


her husband’s 
relations, 
Na’REDA Qe- 


elares them to 
be her ggardi- 
üis. 


She is suhbjeet 
to their control, 


LET, the succes- 
sion, devolving 


gn a daughter, 
passes, after 
her, to her fae 
ther’s heirs, 


66, An unmar- 
ried daughter 
shonld have a 
share allotted 
hy the widow 
for the ex- 
penses of her 
marriage, 


67, 


Conclusion, 


J. A daughter 
inherits if there 
be no widow ; 


eonformably 
with passages 
of Meny and 
NA‘REDA S$ 


in right of ob- 
lations to be 
presented hy 
her son, 
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[as her son, her paternal grandfather &c.*] take the succession on her death > 


not the heirs of the daughter’s property | as her daughter’s son &c. +] 


66. 


of her husband’s estate, to defray the expenses of the damsel’s marriage. Since 


The widow should give to an unmarried daughter a fourth part out 


sons are required to give that allotment,t much more should the wife, or any 


other successor, give a like portion. 


67. Thus has the widow’s right of succession been explained. 


met D OIE BIDS SIC 


SECTION IL 
See 


On the right of the Daughter and Daughter’s Son. 


em 

1. The daughter’s right of succession on failure of the wife [is declared.§] 
On that subject Menu and Na’repa say, “ The son of a man is even as himself; 
« and the daughter is equal to the son: how then can any other inherit his pro- 
© perty, notwithstanding the survival of her, who isas it were himself?’ | Na’= 
repa- particularizes the daughter [as inheriting in-right of her continuing the line 
of succession :] ‘ On failure of male issue, the daughter inherits, for she is equal- 
e ly a cause of perpetuating the race ; since both the son and daughter are the 
« means of prolonging the father’s line.” The author states the circumstance of 


her continuing the line as a reason of the daughter's succession : and the line of 


Annotations. 


Upon the same principle, the succession, devolving on the mother by the death of her son, 


passes after her decease to the heirs of her son; and not to her own heirs. See Sect. 2. § 31. 
i aee : 

t Vide ©. 3 § 34, 

„5 Na/arps, 13. 49. 














te a e 


* ACHYUTA and S‘ricrisun’s. + ÅCHYUTA and S’nicrisHN7a. 
„$ S’Ricrienn’a, | Menu, 9. 130, Not found in Na’repa’s cnstitutes, 
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descendants here intends such descendants as present funeral oblations ; for one, 
who is not an offerer of oblations, confers no benefits, and consequently differs 


in uo respect from the offspring of a stranger or no offspring at all. 


2. Itis the davghter’s son, who is the giver of a funeral oblation, not his 


son; nor the daughter’s daughter: for the funeral oblation ceases with him. 


3. Therefore the doctrine should be respected, which Dicsxita maintains ; 
namely that a daughter, who is mother of male issue, or who ts likely to become 
so, is competent to inherit; not one, who is a widow, or is barren, or fails ia 


bringing male issue as bearing none but daughters, or from some other cause, 


4. Here again, the unmarried daughter is m the first place sole heiress of 


her father’s property [to the exclusion of any daughter verbally betrothed.*] 
Accordingly Pars'sa'ea says, “ Let a maiden daughter take the heritage of one 


ze 


who dies leaving no male issue; or, if there be no such daughter, a married 
“ one shail inherit.” In the term ‘ married” is here implied the restriction before 


mentioned (excluding one who fails in bringing male issue. ] 


5. Thus Devara says, “ To maidens should be given a nuptial portion 
“ outof the father’s estate. Butof him, who leaves no appointed daughter, [nor 
“ son, | the unmarried daughter, belonging to his own tribe, and legitimate, shall 
“ take the inheritance, like a son.” The term “ appointed daughter’ implies 
also son. “ His own;” belonging to the same tribe with himself. © Legiti- 
mate;” his own lawful issue. 

Lee 
CMTRIGNS, 
5, Out of the father’s estatc,| This is according to the reading, which is followed by this 


author, as well es by RAGHUNANDANA, But in other compilations, as the Swrtti.chandrict, Ret. 
nacara and Viramitrédaya, the text is read pitri.dravyam instead of pitri-draoyát: and the author 
of the last mentioned work explains the passage as siguifying, that ‘ a portion of the paternal estate 


© [equal to the fourth part of a share | and nuptial presents shouid bo given to a maiden daughter,’ 


a a i a SPP a O 














© Cuc/e‘awan’r and S’ricrisn’Na. + CHUDA HANT and S’Ricrisgn’s, 


9, Wer sem ows 
Iv presents such 
eblationsy, 


3- Dicsuira 
richtly prefers 
the daughter, 
who has or i? 
likely to have 
male issue, 


4, The maiden 
daughter has 
the best elaun, 


according te 
Dana’s’ apa, 


5, And DETALA, 


6. Her marri- 
age is requisite 
to` the welfare 
af the manes of 
her ancestor ; 

as shown by 
Vasisurra and 
PAIT BINASI, 


T, And the ap» 
propriation of 
the wealth to 
that purpose is 
for her father’s 
benefit, 


R, Next a 
Uaughler who 
kas or is likely 
to have male 
issue, succeeds: 
as intimated by 
YRIBASPATI, 


9, Interpreta- 
tuon of the text, 
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6. ‘This is proper: for, should the maiden arrive at puberty unmarried, 


through poverty, her father and the rest would fall to a region of punishment, as 


declared by holy writ, 


Thus VASISHT HA says, “ So many seasons of menstrua- 


‘ tion as overtake a maiden feeling the passion of love and sought in marriage hy 


“ persons of suitable rank, even so many are the beings destroyed by both her 


nm 
na 


So Parr’ HINASH : 
But, if she 


“ have menstruated [before marriage, | both the giver and the ta iker fall to the 


father and her mother; this is a maxim of the law.”* 


ce A dams 


el should be given in marriage, before her breasts swell. 


“ abyss of hell; and her father, grandfather and great grandfather are born 


[insects] in ordure. Therefore she should be given in marriage while she is 


“ yet a girl.” 


7. Since then the father and the rest are sayed from hell by sufficient pro- 
perty becoming applicable to the charges of her marriage ; and, being accordingly 
married, she confers benefits on her father by means of her son ; the wealth de- 
volving on her is for the benefit of the [former] owner ;} and it is reasonable, 
therefore, thet the property should descend to the uumarried daughter, on failure 


of the wife. 


8, But, if there be no maiden daughter, the succession devolves on her 
who has, and on her who is likely to have, male issue. That is declared by 
Velsaspati: “ Being of equal class and married to a man of like tribe, and be- 
“ ing yirtuous and devoted to obedience, she [namely the daughter,{ whether‘ 


appointed or not appointed to continue the male line, shall take the property of 


s her father who leaves no son [nor wife.§ |” 


9. Of equal class.] Belonging to the same tribe with her father. Married 


This is intended to exclude one married to a man of a su? 
a er 
Annotations. 


9. To exclude one married to a man of a superior or inferior tribe &c.] This remark of 


+ Vide § 13. § S/nicnisny’a and CAUD A'MAN‘I, 


to a man of like tribe. 














en 


+ Vasisnt pa, IT. 30, + Vide Sect. 1, § 44, 
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perior or inferior tribe. For the offspring of a daughter married to a man of a 
higher or lower class is forbidden to perform the obsequies of his maternal grand- 
father and other ancestors who are of inferior or of superior rank. But 


one, married to a man belonging to the same class, confers benefits on her father 
by means of her son, 


10. The son of a daughter appointed to continue the male line is, like a 
son, highly beneficial to his ancestor ; and, through him, the appointed daughter 
is egual to a son: wherefore the appointed daughter and legitimate son have an 
equal right of succession.* But a married daughter, who was not so appointed, 
confers less benefit on her father than the son and the rest [ viz. the son’s son and 
grandson’s son,+ aud the widow ;f] and is of benefit by means only of her son: jt 
is proper, therefore, that she should succeed only on failure of other heirs down 


to the unmarried daughter. 


J}. It must not be alleged, that, admitting this doctrine [of benefits con- 


ferred being the cause of a right of succession,§ | the daughter, who has male is- 


sue, should alone inherit in the first instance; but, on failure of such, then a 








Annotations. 
Jimu’ra-va’HANA is inadmissible: for the term ‘ married’? excludes the notion of union with a man 
of inferior tribe ; since there can be no marriage between a woman of higher tribe and a man of a 


lower one. ‘Therefore the intention is to exclude one married to a man of superior class, 


Viramitrédaya. 
Who are of inferior or of superior rank.] 
is forbidden to offer a funeral repast to the manes of his maternal grandfather who is of a lower 


tribe ; and a daughter’s son, being of inferior rank, is forbidden to offer it for his maternal grand. 


A danghter’s son of a superior tribe 


father who is of a higher class. Kags. on Daya-bhdga. 

11. For her son might be excluded from the succession.) Accordingly the notion, that, io 
the case of two daughters having male issue, one a widow, the ether having a husband living, the 
widew should inherit in the first instance, because she first offers funeral oblations through her son 
[ whose father is already dead], is refuted. Acuyota and S’RicRiSHN’A. 

a SSS aaa aaa 


* Vide C, i0. t S/ricrisan’a, > CHRU'D'A'MANT, § Aenyuta and Yricrlsxn’a, 


10, A daughter 
appointed to 
continue the 
male hne bisa 


: preferabje title, 


I. An argie 
ment for pre- 
ferring one who 
has male issue 
te the maiden 
daughter, refute 
ed. 


"18, A widow is 
excluded by im- 
plication (§ 8 ) 


“13. Further exe 
position of the 


text (§ 8.) 


A daughter does 
not inherit of 
course, in right 
of her relation 
as such, 


14, A passage 
of Yrivaspa- 
TE compares the 
daughter to the 
gun. 


15. if an ap 
pointed daugh- 
ter bear no js- 
sue, the proper- 
ty dees not go 
to her husband; 
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daughter who may have issue. For her son, born subsequently, might in this 
manner be excluded from the succession, Nor is this proper; for both equally 


confer benefits on their grandfather, as daughter’s sons. 


12. By specifying ‘“ obedience” to her husband ($ §.), the author indi- 


cates, that she is not in the state of widowhood, and that consequently she may 
have issue, 


13. In the text before cited (§ 8.), the pronoun refers to the word “ daugh- 
ter” contained in a preceding passage [which will be forthwith quoted.* § 14.) 
Thus, by the conditions specified, that she be “of equal class” and “ married te 
a man of like tribe” &c. (§8.), the author shows, that she does not inherit her 
father’s wealth merely in right of her relation as daughter, Else, since the daugh- - 
ter’s right of succession is declared by the following passage, the mention of it by 
the same author in the foregoing text would be a vain repetition. But a special 


rule, regardivg what was suggested generally, is not tautology. 


l4. “ Asason, so does the daughter of a man proceed from his several 


“limbs. How then should any other person take her father’s wealth ?’’* 


15. Sincea danghter’s right of succession to the property of her father is 
founded on her offering funeral oblations by means of her son; therefore, even in 


the case of an appointed daughter, ou whom the estate has devolved by the demise 


SS 


Annotations. 


14, Proceed from his several limbs.] This is aa allusion to a passage of the Véda, which is 


quoted by Baup’na’yana. Itis addressed by a father to his son. ‘f From my several limbs thog 
€ art distilled ; from my heart thou art produced: thou art indeed self, but denominated son: may 
thou live a hundred years,” | 
15. By her unmarried sisier or by another.| The text is read and interpreted differently in 
the Retndcara: ‘If she leave no son, it shall be taken by her daughter or by her sister.” This is 
according to the reading of the text, asit is cited in the Calpataru, ‘ aputrdydn cumdryd swasrá vá 
tad grahyam,’ instead of aputrdydén cumdryd vá swasrd tad grahyan tad anyayd. 
Senne eee ee 


"È CRO'D'A'MAN’I, S’/ricrigaw’a Ke. $ Vrivasrats, 
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of her father, should she bear no male issue in consequence of her proving barren, 
or because her husband is incapable of procreation, the property does not go upon 
her death to her husband. Thus S’anc’na and Lic'arra say, “ The husband is 
« not entitled to the wealth of his wife being an appointed daughter, if she die 
leaving no issue.” So Parr’ninasr; “ On the death of an appointed daughter, 


“ her husband does not inherit her property: if she leave no issue, it shall be 


“ taken by her unmarried sister or by another.” Hence her property is to he 


taken by her maiden sister, or by another sister likely to have issue. Therefore, 


when the succession has devolved on a female, [her husband’s*] claim [as her 


heir | is precluded. 


16. But the following passage of Menu must be understood to be applica- 
ble, on the demise of an appointed daughter, who has not been destitute of male 
issue, having borne a son who has died. ‘ Should a daughter, appointed to cons 
“s tinue the male line, die. by any accident without a son, the husband of . that 


‘* daughter may without hesitation possess himself of her property.” ¢ 


1% Vuisaspati recites the gift of the funeral oblation as-the sole cause [df 
right] in the instance of both [the daughter and the grandson.} “ As the owner- 
ship of her father’s wealth devolves on her, although kindred exist ; so her son 
‘« likewise is acknowledged to be heir to his maternal grandfather’s estate.” As 
ihe daughter is heiress of her father’s wealth in right of the funeral oblation which 
is to be presented by the daughter’s son; so is the daughter's son owner of his 
maternal grandfather’s estate in right of offering that oblation, notwithstanding 
the existence of kindred, such as the father and others. 


em cr gerry pp PS gi PS Purse a E r A 


— 


Aunotations.. 


Having borne @ son who has died.]  Jimu’rs-ya‘Hana’s text exhibits: the conjunctive 








16. 
particle cha: and, according to this reading, the sense should be ° who is not destitute of male issue 
‘and who has borne a sos who has died.’ But Acuyura and S’gicritun’a censure it. as an ers 
yeneous reading., 


e a ae amn aai ame Sema Egen ER R ee ee epee a a Pa g 


£ Cav’p‘a’man'l, Acuyzta and S’picaisun’a, + Menu, 9, 133. 


according ty 
S‘ancna and 
LICHITA $ 
and  Pair”sl- 
NASI, 


16, A contrae 
dictory passage 
cf Meno supe 
poses her to 
have borne is- 
sue, 


IT. A daugh- 
ters son is the 
next heir ; 
as declared by 
V RIHASEATI, 


18. The 
doses; not cons 
gern the off. 
spring of an ap. 
pointed daugh- 
ter. 


text 


19, Mexeo 
states relation 
as the reason of 
the  danghter’s 
wen inheriting, 


20, He exe 
Piessly declares 
his right of 
succession, 


21. Daughter's 
sor intends SOB 
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18. Nor does this text (§ 17.) relate to the son of an appointed daughter ¢ 
for the pronoun “her,” in both the phrases (“devolves on her,” and “ her son 
is acknowledged,” ) bears reference to the “ daughter whether appointed or not 
appointed,” who was mentioned in the preceding passage (§ 8.). Or, upon the 
principle of selecting the nearest term, the reference may properly be to the 


“daughter notappointed.” But this term cannot be rejected to select the other. 


I9. Accordingly Menu propounds the daughter's origin from the person 
of the maternal grandfather as the reason of the -daughters son having a 
right to the succession; not her appointment to raise a son: else he would 
have specified this cause. * Let the daughter’s son take the whole estate of 
“ his own father who leaves no Fother] son; and let him offer two funeral 
“ oblations; one to his own father, the other to his maternal grandfather. 
“ Between a son’s son and the son of a daughter, there is no difference in law; 


since their father and mother both sprung from the body of the same man.”’* 


20. Thus this very author expressly declares, that the daughter’s son, bora 
of one not appointed to continue the male line, has the right of succession. “ By 
‘ that male child, whom a daughter, whether formally appointed or not, shall 
« produce from a husband of an equal class; the maternal grandfather becomes 


“in law the father of a son: let that son give the funeral oblation and possess 


* the inheritance,’’*+ 


91. Besides the term “ daughter’s son’ is in‘law -restricted ‘to signify the 
SSS 

| Aunsiations, ; og 

19, There ts no diference.) By thus likening the grandson in the female ‘lime to the 

grandson the male Jine, it is intimated, that, as, on failure of the son, the son’s son is heir, 90, 
in default ot the daughter, the daugbter’s son is the successor. Ragu. Dédyatatwa. 

Consider as another son.] In the Calpataru, the text is read asydm “t her” instead of anyam 


ét another,” That reading varies the construction rather than the purport of the text. 
ee ŘěÁÁ  a aaa 
4 Aexo, D, 132,— 133, k] Ment, 9, 136, 
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male offspring of an appointed daughter. Bavp’na'yana intimates that, when he 
says “ {Consider as] another [son ] the daughter's son termed son of an appointed 
« daughter, being born of the female issue after an express stipulation.” Here 


«< consider’ is understood. 


99, Hence also [since such is the scope and purport of the text;* § 17.] 
Budsave’va has cited that passage of Vainaspati under the head of succession 


ef a daughter appointed or unappointed. 


` 93, But Govinpa-ra’ya, in his commentary on Menu, states the claim of 
the daughter’s son as preferable to that of the married daughter, on the grounds 
of the follewing passage of Visuy’v. “Jf one die leaving neither son nor grand- 
“ son, the daughter’s son shall inherit the estate ; for, by consent of all, the son’s 
« son and the daughter’s son are alike in respect of the celebration of obse- 


© quies.” f 


24, This does not appear to us satisfactory: for it contradicts the text 
above cited (§ 8.) 


25. But, in default of a married daughter such as above described, the 
succession assuredly devolves on the daughter’s son notwithstanding the ex- 
istence of the father and other kinsmen. For it appears from the comparison of 
his condition to hers, (§ 17.) and more. expressly. from the purport of the term 


st likewise” im the phrase “ her son likewise is acknowledged to be heir,” (§ 17.) 





Annotations, 
21, After an express stipulation.| After the accepting of her as an appointed daughter, 
(Vide § 15.—17.) Cuav’p’a’man’r and S’ricrYsHn’A. | 
95. A merrie® daughter such as above described.] Who does not fail of bearing issue, 


Mnv’p’a’man’s, Acuyura and S’RicrisHN’A, 
“Who has or is likely to have male issue. Ragu. on Déya-bhiga: 





SS eee p 


+ S/ricrlsun's, a 
+ Not found in Visuw’o’s institutes, It is cited by Racnunanpawa in the Déyatatwa, as on the authority of 
Govinpa-Ra‘sa’s quotations, 


of an appointed 
daughter ; 

as is intimated 
by Baupna/re 
ANA, 


22, Buadsa- 
DE’vVA cites the 
text (4 17.) as 
of general jm- 
port. 


23. Govinda 
RAJA prefers the 
daughier’s son 
to the married 
daughter : 
conformably 
with a passage of 
VINU. 


24. This is un- 
satisfactory. 


25. A daveh- 
ters son inberits 
after the married 
daughter 5 


96. and befare 
the father and 
mother, 


97.  BAa’to'cA 
postpones the 
chim of the 
daughter’s sen; 
exreneously, 
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that his pretensions are inferior to her's. Therefore it is a right deduction, that 


the succession of the daughter’s son is next after the daughter. 


26. By the words “ although kindred exist,” (§ 17.) the succession of both 
parents, which reasonably should take effect on failure of the wife, but which is 
barred by the daughter and daughter’s son, is hinted as taking place when no 
such impediment exists. Accordingly Vrinaspari, immediately after [the passage 
above cited,* § 17.] says “ On failure of those persons, the brothers and nephews 
“ of the whole blood are entitled to the estate, or kinsmen, or cognates, or pupils, 

“ or venerable priests.” Here the word “ those” bears reference to the daughter’s 
son [named in the text, | and to the parents indicated [by the term Kindred. +] 
Therefore, it is on failure of these persons, that the succession of brothers and 


the rest takes place, 


27, As for the assertion of Ba’to’ca, that the dauzhter’s son inherits after 
the whole series of heirs specified in the passage of [Ya’snyawatcya | above 
cited, “ The wife, daughters also,” &c. (sect. 1. § 4.) that is mere childish 
prattle; for it contradicts the text of Vrimaspatr (§ 17). Nor is there any 
thine inconsistent with that enumeration of heirs ; for the maiden daughter, mar- 
ried daughter, and daughter’s son, are all signified by the term “ daughters” in 
the plural number (sect, 1. § 4.) As the word “ son,” in-the phrase “ who de- 
“parted for heaven leaving no son,” intends maleissue down to the great grandson, 


since he is equally a giver of funeral oblations ; so does the term. “ daughter”? 
———————————— er ———————————————— 
Annotations, 


26. Bears reference........o the parents.] Else, if the brethers inherit- next after the 


dauzhter’s son, that would contradict Ya’snyawaxcya and the rest, as above cited (Vide Sect. k, 
6 


§ 4.) Cuv’p’a’man’r and S’ricrisnn’s. 
97, As for the assertion, that the daughler’s son inherits afier the whole series of heirs. 
&c.] This doctrine is maintained by the Mait'hila school, as is remarked by S’sicsisan’a in the 


Crama-Sangraha. 


re a O a 


mwe eo o ee aa 





* S’ricrisun’a, + Rae. on Dåys-bkúga. 
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comprehend the daughter's son, for he also is the giver of a funeral offering ; or as 
the term “ male issue,” in the sentence “ on failure of male issue, the daughter 
e inherits” (§ 1), intends the widow also. Else the plural number, in the word 
e daughters,” would be unmeaning : and the author would have used the singular 
number, as in the words “ the wife,” “ the son of a brother” &c. We-shall here- 
after [in the course of expounding passages concerning the reunion of parceners* | 


explain the intention of the plural number in the word “ brothers” (sect. 1. § 4.) 


98. Moreover, since a series of heirs is specified from both parents to the 
king, it would follow, that the succession of the daughter’s son takes effect on 
failure of the king. But there ever is.a vacancy of the throne; and consequent- 


ly the succession could never take place. 


39. Therefore the succession of the daughter’s son on failure of daughters, 
as afirmed by Vis’waro’pa, Jivenpetya, .Badsapr’va and GovinDA-RA‘sA, 


should be respected. 


30. But, if a maiden daughter, in whom the succession has vested, amd 
wno has been afterwards married, die [without bearing issue, | the estate, 
which was her’s, hecomes the property of those persons, «a married daughter or 
others, who would rezulariy succeed if there were no such [unmarried daughter | 
in whom the inheritance .vested, and in like manner succeed on her demise 
after.it has so vested in her. It does not become the property of her husband 
or other heirs: for that [text, which is declaratory of the right of the husband 
and the rest,t] is relative to a woman’s peculiar property. Since it has been 
shown by a text before cited (sect, 1, § 56.), that, on the decease-of the widow 
in. whom the succession had vested, the legal heirs of the former owner, who 
would recularly inherit his property if there were no widow in whom the suc- 
cession vested, namely the daughters and therest, succeed to the wealth ; therefore 


the same rule [concerning the succession of the former possessor’s next heirs§] is 
nemme aeea ASAT rT 


+ S’Ricrisyw’a, 
§ B Rickisun’a, 


* Acuvura and S’ricrisan/a, ‘Vide infra, Sect, 5, $ 3T. 
a S’Ricrisun’as, 


98, He would 
Hot inherit ig 
any case, 


79 The other 
doctrine should 
be admitted, 


$0. Tf tha 
dancuter die 
without isme, 
her father’s 


next heirs sut- 
ceed, 


$1, The rule is 
general in the 
case of a woe 
man’s succes- 
gion, 


32. Coaclusion, 


1. The father 
is next heir af. 
ler the daugh- 
ter’s 50n. 


2, Passages of 
Menu un 
VRIHASPAT!, 

Which declare 
the mother’s 
succession, sup- 
pase the demise 
ef the father, 


‘3. The prefer. 
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inferred a fortiori, in the case of the daughter and grandson whose pretensiona are 


inferior to the wife’s. 


31, Or the word “ wife” [in the’ text above quoted,* sect. 1. § 56.] is 
employed with a general import : and it implies, that the rule must be understood 


as applicable generally to the case of a woman’s succession by inheritance. 


32. 


explained. 


Thus has the succession of the daughter and daughter’s son been 


eee O OD DIO CO anne 


SECTION Hl. 


SS 


On the Father’s right of succession. 


=e 


1. If there be no daughter’s son, the succession devolves on the father; 
and not on the mother [before the father]; nor at once on both parents. For 
that is contrary to Visawv’s text “Ifthere be none, it belongs to the father ; 


if he be dead, it appertains to the mother.’’+ 


2. But the following passage of Menu, as well as that of Vrinaspaty, 
must be understood as relating to a case of failure of heirs down to the father 
inclusively. “ Of a son dying childless [and leaving no widow] ] the mother 
‘“ shall take the estate; and, the mother also being dead, the father’s mother 
« shall take the heritace.”§ “ Of a deceased son, who leaves neither wife nor 
male issue, the mother must be considered as heiress: or, by her consent, the 


brother may inherit.” 


3. This is a result too of reasoning. The father’s right of succession 


—————————————————————— 


+ Vide supra, Sect, 1, § 5, $ Acaruta and S’nicrisun’a, 
i ¥rRinasPari, 


* S’ricrisan’a, 


§ Menu, 9, 227, 
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should be after the daughter’s son and before the mother: for the father, offering 
two oblations of food to other maues, in which the deceased participates, is infe- 
rior to the daughter's son who presents one oblation to the deceased and two 
to other manes in which the deceased participates: he is preferable to the 
mother and the rest because he presents [personally*] to others two oblations 
in which the deceased participates ; and his superiority is indicated in a pas- 
sage of Menu: “ In a comparison of the male with the female sex, the male is 


s pronounced superior.” + 


4, In the term pitarau “ both parents” (Sect. 1. § 4.), the priority of 
the father is indicated: for the father is first suggested by the radical term puri; 
and afterwards the mother is inferred from the dual number, by assuming, that 


one term [of two which composed the phrase] is retained. 


5. Hence [since the members of the series are presented to the under- 
standing in the order here stated{ ], theargument, that, ‘ (ie mental apprehension 
‘ of a series being coextensive with the oral recital of its component members, 
‘ recital, being wanting, necessarily precludes apprehension,’ must be rejected 


as inconclusive ; for it is not true, that an adequate indication is wanting | being 


deducible in the manner above stated; §4.] and [the joint succession of father. 


and mother] would contradict the text of Visun‘v. 


6, Thus the father’s right of succession has been explained. 








Aunetations, 


4, By assuming that one term is retained, | This is an allusion to the etymology of pitarau 
< parents’ from péiré ‘ father,’ representing the compound term ma(d.pitarau * mother and 
father.’ Paninz. 1. 2. 79, 
rag? 


è Cuu’p'a/Man'l, + Manu, 9. 35, t Smicrisnn’a: 


able right of 
the father is a 
Tesult uf tø- 
suming : 


4, And if jna 
dicated by the 
text which CXe 
presses ‘pae 
“ rents,” 


5. An objection 
obviated, 


6, Conclusion, 


J}. The mother 
Inherits after 
the father, 


2. Her right is 
founded on reas 
Son. 


S.. The doctrine 
of her prefer- 
able right is 
erroneous, 
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SECTION Jy, 





On the Mother's, right of succession. 


aC ania 


]. Tf the father be not living, the succession devolves on the mother: fer, 


immediately after propounding the father’s right to the estate, Visunu’s text de- 


clares, “ If he be dead, it appertaing to the mother,”* 


2. This téo is reasonable : for her claim properly precedes that of the 


brothers and the rest; since it is necessary to make a grateful return to her, 


for benefits which she has personally conferred by bearing the child in her 


womb and nurturing him during his infancy; and also because she confers bene- 


fits on him by the birth of other sons who may offer funeral oblations in which 


he will participate. 


3. The notion, therefore, that- the mother’s right should precede the sfa- 


_ther’s, because she is pronounced to surpass him in the degree of veneration due 


to her, must be rejected. For, if a superior title to veneration were the reason of 


a right of inheritance, .the succession would devolve on the spiritual preceptor 








€. Fhe notion thet the mother’s risht should precede the father’s is rejected.| ‘This appears 
to be levelled against the doctrine maintained by the Mai’hila school, er at least by Va‘curspatt 
Mis’ra and by the author of the Vioéda-chandra. S’ricrYsun’a, in the Crama.sangraha, cites 


Mas’na (meaning VA'CHESPATI mis‘RA) as affirming that doctrine on the strength of an inverted aad 


erroneous reading of Visun’u’s text, (Sect, 1. § 5.) 


Because she is proncunced to surpass him.] By the following or similar passages: “ A 


6¢ mother surpasses a thousand fathers.’t+ S‘ricrisHn’A. 





* Vide supra, Sect, 1. § 5, 





+ Menu, % 145, 
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before the father ; since it is said “ Of him who is the natural parent, and him 
* who gives holy knowledge, the giver of the sacred science is the more venera- 
E ble father :”* and paternal uncles and the rest would inherit in preference to a 
younger brother or a nephew. Therefore the mother’s right of succession is after 
the father [and before the brothers.+ 


4. By thus declaring, ‘that the mother’s succession takes place after the 
father of the deceased, and before the father’s offspring, the author intimates, 
that the paternal grandmother’s succession likewise takes place after the grand- 
father and before the grandfather’s offspring. For otherwise [if a different order 
-of suecession be assumed ;7 or if that order be not established ; § or that indication 
be not acknowledged ; ||] there is a contradiction between the specified order of 
succession, “ both parents, brothers likewise &c.” T [and this case which is per- 
fectly analogous.** | Accordingly [since the grandmother’s right of succession is 
in this manner indicated by Ya’snyawateya ;¢+| Menu says, ‘ And the mo- 
e ther also being dead, the father’s mother shall take the heritage.”t+ The 


meaning is ‘ being dead, that is, deceased, together with her offspring.’ 


5. Here the particle “and,” aswell as “also,” must be joined in con- 
struction with both parts of the sentence. Therefore the sense is ‘and the mo- 
€ ther being dead, the paternal grandmother also may take the heritage.” What 
then becomes of the brothers and the rest? These persons, including the paternal 


grandfather, are indicated by the particle “ also.” 


6. The meaning then of the text [of Ya’snvawarcrags] is this: the suc- 


cession of both parents takes effect, in the order which has been explained, after 


at 
“a! 








Annotations. 
%. Are indicated.] ‘Copies of S’nicrisun’a exhibit a different reading’; samuchchitáh © assem- 


= bled’ instead of suchitéh ‘hinted.’ The variation docs not make a material alteration in the sense. 











+ Meno, 2. 146, + S/ricrisow’ a. $ S‘nicnisimn’a, $ Cav’o’a Mas’, | ÀCRYUTA, 
“f Vide Supra. Sect. `H, § 4. *# Cau’n/A/MAN I and S’Ricrisan’a, +t Raex, oa Ddys-dhiga, 
tł Vide Supra. Sect. 3, §-2. M Covatta’ 


A. Sy the same 
analogy, the 
grandmother 

inherits after 
the grandfather: 


4, And after 


bratbers and 
nepaewe. 


6. As the mo. 
ther inherits 
after the father 
and before the 


‘offspring, so the 
‘grandmother in- 
herits after the 
grandfather aud 
before their pro» 


geny. 


T. Conclusian, 


I After ‘the 
mother, the 
brothers inherit, 


‘S No ‘the. 
brother’s son 

jointly. with 

dhen, 
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the descendants of the deceased down to. his daughter's son, and before [the 
father’s* | own offspring.. Hence the succession of the paternal grandfather and 
grandmother is thus shown to take place before their own offspring. Accordingly 
iL is not separately propounded in the text of Ya‘snyawaxcya; since the right of: 
the paternal grandfather and grandmother; is virtually declared by showing the 


mother’s right of succession, 


7%. ‘Thus the mother’s right of inheritance has-been. explained, 





SECTION Vs 


———e—E 


On the Brother’s right of succession: 


Semmes: aaia 


L. If the mother be dead, the property devolves on the brother: for 
Visun’u, having declared, that, “ If the father be dead, it appertains to the: 
mother,” proceeds to say ‘ On failure of her, it goes to the brothers :”’} and 
here the pronoun reférs to the mother, It appears also from the passage [of 


Ya'snyawatcya] “ both. parents, brothers likewise,” f that the brother’s sut- 


cession takes place in the case of the death of both parents. 


9, It must not be allered, that, under the passage above cited, which exv 
presses “ brothers likewise and their sons,” the brother’s sou, being declared 


heir in like manner as the brothers are, shall inherit also next to the mother. 
aeee 
Annotations.. 
7. The mother’s, right of inherilance has been explained.| On ‘the death of the mothers. 
thie residue of"the estate devolves on the brother as next heir in the order of succession, and not,. 
Jike a woman’s peculiar property, on her son and daughter: for it isa case of an estate devolving 


ena woman. (Vide Section 2. § 31.) CHUDA MANI., 


% Rach. on Diya-bhaga, | +. Yide Supra. Sect. 1, § 3. at Sect. be § 4. 
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For the text of Visny’v, declaring that “it goes to the brothers,” adds “ After 
them, it descends to the brother’s sons:” and in this place the pronoun refers 


tothe brothers. 


3, That too is reasonable: for the brother confers benefits on the deceased 
awner by offering three funeral oblations to his father and other ancestors, in 
which the deceased participates ; and he occupies his place, as presenting three 
oblations to. the maternal grandfather and the rest, which the deceased was bound 
to offer ; and ‘he is therefore superior to the brothers son, who has not the same 
qualifications. But-deriving his origin from the mother, the brother, though he 
do possess these qualifications, is inferior to the mother; and his succession, 


therefore, very properly takes effect after her.. 


4, Besides why may not the word “ likewise” be connected with the term 
« brother? and thus the parents and brothers may have an equal right of suc- 


cession; the text being interpreted ‘ as parents, so do brothers inherit.’ 


5h The question, then, must-be negatived, as at variance with the text o£ 
Visuy’u : and the same is to be done in the other instance likewise [of the claims 
of brother and brother’s son.*} So Menu declares, that brothers take the mheri- 


tance, not the nephew. “ Of him, who leaves no son, the father shall take the in- 


 heritance ; or the brothers.” t 


6. Moreover, why has not the nephew, whose father is living, a right-of. 
succession? There is no other reason but this: that one, whose father is living, 
does not confer benefits, since be is incompetent to offer cblations. If then it be- 
thus-settled, {that the order of succession is regulated by-the degree in which bes: 
nefits are conferred,t}.how should a nephew, whose father is deceased, inherit: 
equally with the brother, since he does not confer equal benefits? Accordingly: 
Drvara, ina passage before cited [ Sect. L § 17, | not specifying the brother’s son 


a neeaaea 
4 Menv, 9. 13%, {$ S’aicrisan’s, 





® Acnyuta aud S’RicrisHN’s, 


3. It is reason. 
able; for the 
brother confers 
more benefits 
on the deceased, 


& às well 
might parents 
anil brothers 


ànherit together, 


$, Tt’ is cone 
tradicted by 
Visun’v, 


and by MENU, 


6, The nephew 
whose father iá 
living, is exe 
“hided: 


‘how should one, 
whose father 
is dead, be 
admitted 3 


7. A nephew is 
pronouuced to 
be a5 a gun, 


with a diferent 
view, 


&, The brother 
therefore is sole 
heir. 


9, First the 
brother ef the 
whole bhloed 
inherits ; 


10. Conforma- 
biy with a pas- 
sage of YA‘S« 
WYAWALCYA, 


WY. Proof of 
the inferenee, 


200 DAYA-BHAGA OF CHAP. KA 


in the sertes of heirs down to the kalf brother, comprehending the widow, daugh- 
t 

ter equal by class, father, mother, brother of the whole blood, and brother of the 

half blood, intimates that the succession of nephews and the rest takes place og 


failure of heirs down to the half brether, 


i. The passage, 


which pronounces a nephew ‘to be as a son, [‘ They are 
all fathers by means of that son ;’’* | is intended to authorize his presenting a 
funeral oblation and to establish his right of succession on failure of brothers. 
[They do uot inherit together ;+] for that contradicts the text [of Vasun’vt] 
above cited. Else why should not [his right of succession§ | be befere-the bro- 


thers. 
8 Therefore the brother dlone is heir inthe first instanee. 


9, Here again, a brother of the whole blood has. the first title ; under the 
following text [§10]: and, even under the general rule for the brother’s succes- 
sion (“ Brothers also” Sect. 1. 54). The meaning.ts, that the whole brother shall 
inherit in the first place: but, if there be none, then the half brother; for he also 


is signified by the word brether, being issue of the same father. 


“ A reunited [brother] 


e shall keep the share of his reunited [coheir, |.who is deceased ; or shall deli- 


10. The passage alluded to (§9) is as follows : 


e yer it to [ason subsequently | born, ‘But an uterine brother (shall thus retain or 
e deliver the allotment] of his uterine relation” T This text of Ya'snyawaL- 
cya also shews, that the term brother is-applicable both to the whole and to the 


half blood. 
the author would not have specified, that “the uterine brother, should retain 


Else, if it intended only the uterine [and of course whole} brother, 


«or deliver the allotment of his uterine relation” for the whole blood would 


be signified by the single term “ brother” 


11. Therefore the succession “of brothers, whether of the whole or of the 
an 
* Menu, 9. 182, + Cav ‘p’a’man’t and S-ricrisHn’a, 


+ ACHYUTA, 
§ S‘RicRismN‘A, & Va‘unvawarcys, 2. 139, 
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half blood, is declared by the passage before cited (“ Both parents, brothers 
likewise.’ Sect. 1. § 4). But, by here specifying the uterine relation, the 


prior right of the uterine (or whole) brother is intimated. 


129. The succession of the half brother, between [the whole brother and 


the brother’s son,*] as affirmed by S'ricara and Vis‘warv’ea, should be ac- 
knowledged ; for he is inferior to the whole brother, who presents oblaticns to 
six ancestors which the deceased was bound to offer, and also presents three 
oblations to the father and others, in which the deceased participates ; while the 
half brother only presents three oblations in which the deceased participates: 
and he is superior to the nephew, because he surpasses him in the conferring 


of benefits, since he offers three oblations of which the deceased participates. 


13. In answer to the inquiry whether the half brother, though reunited 
in coparcenery, be inferior or not to the whole brother, YA'JNYAWALCYA Says, 
£ A half brother, being again associated, may take the succession; not a half 
“ brother, though not reaniled: but one united [by blood, though not by 
£ coparcenery, | may obtain the property; and not [exclusively] the son of 


“ a different mother.” 4} 


14, The meaning of the text isthis: ‘A brother by a diferent mother, 








Annstattons, 
13. A half brother, being again associated &c,| This obscure text, darker even than the 
preceding one (§ 10.), admits of different interpretations, independently of variations in the reading, 
which also are numerous, It is necessary therefore for the understanding of the commentary, to 
exhibit a second version of the text, eonformab!y with the interpretation of S’u’cara’n’r: ‘° A half 
“ brother, being again associated, may not take the succession of his half brother: [the whole 
€ blood] though not reunited, shall obtain the property ; not, though united, the son of a different 
4 mother.” Racwunanpana, in the Déyatatia, remarks, that the Mitacshard and Reindcara 
concur in the same interpretation with Jimu’ra-va‘HANAs from which he also dav not substantially 


difer. 
SSS a I CPO TT a 


* S’ricrisnw’a, + Ya‘snvawaierva, 2. 140. 
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‘ but associated again in coparcenery, shall first take the inheritance ; not genes 


CHAP. Xi 


* rally any half brother [whether associated or separated* |.’ The latter part of 
the text is in answer to the question, whether, inheriting first, he excludes the 
whole brother or takes the succession jointly with him? ‘the whole brother, 
/ though not reunited in parcenery, shall take the heritage;’ (here the word 
whole brother is understood from the preceding sentence:) ‘ not exclusively the 
‘ son of a different mother, though reunited.” Or the term “ united’? may 
signify whole brother [or united by blood.] Accordingly the text is so read 
in the citation of it by Jrre’nprtya as a passage of Vridd’ha YA'INYAWALCYA £ 
and, in that case, the term “ associated” is understood from the preceding sen< 


tence. 


15. 


shall not take the succession exclusively; but the whole brother [shares it] 


Therefore the half brother, who is again associated in coparcenery, 


though not associated. Such is the meaning : and consequently the whole brother, 
who is not reunited in parcenery, and the half brother, who is associated, should 


divide the succession. Accordingly the author has employed the particle ý but” 


[with the connective sense]. 


16. An objection is stated by S’ricara Mısra The maxim, that “ the 
“ reunited brother shall keep the share of his reunited coheir,” (§ H.) is inde~ 
pendent [of other precepts,{ | as it applies to the case of reunited half brothers 


exclusively ; and, in like manner, the maxim that “ the uierme [meaning the 
— S 


Annctations, 


14, The text is so read.] The reading here exhibited is sddurd nanyamatrijuh instead of 
sansrishtó nányamátrłjah. The second verse of the stanza is read in the Calpataru ‘may not 
‘take the wealth of the half brother,’ ndnyddarya-d’hanam harét, in place of ndnyodarye 
Phanam harét, ° a half brother may not take the wealth.’ This reading is condemned by the 
author of the Reindcara as unauthorized; and Raeuunanpans, in the Ddyatatwa, quotes the 


censure and apparently concurs in it, 


a i te 





& P'RICRISHN’'A, ¥ S'Ricrisun’a, $ S’nicmisnn‘a, 
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e whole] brother retains the allotment of his uterine relation,” (§ 10.) bears no 
reference [to any other rule,] when it is applicable to the case of unassociated 
whole brothers only: but, when there is a half brother associated and a whole 
brother unassociated, if the two maxims be applied to this case mm consequence 
of finding both descriptions of brethren, then both maxims take effect with 
reference to each other. Now itis not right to make the same rule operative with 
and without reference to another maxim ; for this argues variableness in the pre- 


cept. Thus it is shown [by Jamini, | in the disquisition on the passage dwayóh faunded on rea- 


saning af the 
T TA ; ; Mimiéusd, 
pran’ayanti,* that the prohibition, relatively to two sacrifices, of the use of the 


uttara-védi or northern altar directed generally for the four sacrifices [ia which 
those two are comprehended |, is not a prohibition [but an exception |; for, if the 
precept concerning the northern altar be taken with reference to the (dental, 
implying consequently | an option, in the instance of two sacrifices, and be taken 
absolutely and without reference to any other maxim in the instance of the two 
other sacrifices, there would be variableness in the precept. So, in regard to the 
subject under consideration, the maxims, that “ the reunited brother shall keep 
** the shares of his reunited coheir,” aud that ‘ the uterine (or whole | brother 
shall retain the allotment of his uterine relation,” (§ 10.) are applicable in 
those cases in which the rules are operative independently of any other: but, if 


there be a half brother associated and a whole brother unassociated, the two 
nET 
Annotations. 

16. In the disquisttion on the passage dwayoh pran‘ayanti.}| This is the ninth (or, accord. 
ing to one reckoning, the seventh) adhicuran’a or topick in the third section of Jaimini’s seventh 
chapter. It is a disquisition on the interpretation of a passage of the Véda, which directs that a 
northern altar be prepared for the Chdturmdsya sacrifice, and forbids it at two of the four sacris 
fices comprehended under that designation ; namely at the Vuds’wadéva and S’undsiriya: whence 
it is caucluded, that, this being an exception to the more general rule, the altar is directed to he 
employed under that general rule in the remaining two sacrifices only y viz, at the Vårun'a-praghása 
and Sácaméďd'ka. The reasoning, introduced into this disquisition, is the ground work of S’nicans’s 
abjection, See Mitacsharé 2. 1. 34, 
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rules are not applicable in this instance ; and it would follow, that no one could 
take the estate [sincegthere is no special provision in the law for this case.” } 
Therefore [the true interpretation is, that, in the case stated, ] where the associa- 
ted half brother might be supposed to be heir of his associated parcener, under 
the rule, that “ a reunited brother shall keep the share of his reunited coheir,’”’ 
the maxim that “the uterine for whole | brother shall retain the allotment of his 
uterine relation,’ serves as anexception to that rule. Thus the half brother, 
though associated, cannot be supposed to be heir, if there be a brother of the 
whole blood. ‘Then how does the succession go? ‘The whole brother, whether 


reunited or not reunited in coparcenery, inherits the property, 


17, That is not congruent: for it is not true, that there is variableness in @ 
precept, merely because two [rulest], which are severally applicable to two 


ram 
, 


[casest], become applicable in a single instance at the same time, 


18. Thus, in respect of the precepts enjoining the votary to bestow his 
whole wealth as a gratuity in one instance and no gratuity in the other, which are 
respectively applicable independently of each other, if either the priest doing the 
functions of Udediri, or the one performing the office of Pratistéiri, singly 
stumble [in passing from the one apartment to the other, at the celebration of the 
sacrifice called Jydtishtéma :§] but, if both those priests should stumble at the 


same time, neither injunction would be applicable ; for that would be a varias 


bleness in the precept. 





Arnotattons, 
18. If either the priest doing the functions of Udgitri.] Among the priests, who officiate 


at the sacrifice called Jydtishtéma, one is termed Udgatri and another Pratistotrt, In the course 
of the ceremony the priests proceed from one apartment named Havird’hdnin to another denomie 
nated Uavikpavamdna, During their progress, if the Udgdirt happen to stumble, the yvotary ig 
enjoined to bestow his whole wealth in a gratuity. But, if the Pratistoiri fall, the ceremony 


3s terminated without any gratuity, or with a trifle only ; and the sacrifice is to be recommenced. 


®© S‘RicRisew’A, + Acwvora and S’nicrisnn’a, t Ibid. § Strickisuw’a &c, 
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19. In like manner, under the precepts, which direct the priest to touch 
an oblation with the prayer denominated Chdéurhétra at the full moon, and with 
the prayer termed Panchakstra at the new moon ; an oblation of curds consecrated 


to Inpra is understood in the sacrifice named Updns’u-yaga, and an offering of 


milk consecrated to Ivpra is similarly understood at the Agnishomiya sacrifice ; 
and, beth precepts being thus severally applicable in those instances, neither of 
them would take effect at the A’gndya sacrifice, since there would be variableness 


in the precept if both were applied to this case, 


90. Therefore, the definition of variableness in a precept is its being a posi- 
tive injunction without reference to any opposition in one instance, and [an even- 
tual one*] with reference to the opposition of a different precept in another in- 
stance. Thus, in the example stated (416), the prohibition bears reference to the 
injunction concerning the altar, expressed in these words “ At this sacrifice pre- 
pare the wilara-védi.” Without opposition to that [injunction}], it would be no 
precept. Therefore it is a command which bears reference to the injunction res- 
pecting the altar. Nor is it in constant opposition to it: for, were it so, the prohi- 
bition [as well as the injunctiont] would be useless ; since, without the prohibi- 


tion [and injunction, T] the omission of the altar might be deduced [from the si- 








Annotations, 
19. The prayer denominated Chåturhótra.j Beginning with the words Prithwi hóftá. One, 


being four times called by Prasa'ratı under the designation of átman or soul, replied in the 
words of this prayer. Hence he is named chaturhuta ‘four times called ;’ and, for the sake of mys. 
tery, chaturhétr?; from which the name of the prayer is derived. (Tarrrigiva Bra’umaw‘a ; 
and Ma'p’aava on Mimánsá. 3. 7. 4.) 

The prayer termed Panchahétra,}] It begins with the words Agnih hotd. 

In the sacrifice named Upansu-y4ga,] Sacrifices are directed to be performed at the full and 
change of the moon. The Updnsu-ydga is one of those to be celebrated at full moon, and the Agni. 
shoméya at new moon. Curds constitute the oblation at one, and milk at the other of these sacri. 
fices, The A’gnéya appertains to both periods; and both kinds of oblations are to be made on 
that occasion. . 
aa 
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lence of the law]. Therefore, even the injuuction concerning the altar is a com- 
mand which bears relation to the contrary prohibition ; but, in regard to two of 
the periods of sacrifice, “it is independent of any other role, Consequently there 
is variableness in the precept; and an alternative must be inferred. But, in the 
case of any thing supposed as a matter of spontaneous option, a prohibition is an 
absolute forbiddance: for the occasional omission of the act was inferrible without 


the aid of an express prohibition. 


2l. Accordingly (since there is variableness in the precept, when a general 
and a patticular rule, or injunction and prohibition, are sometimes applicable in 
the same instance, but not when two particular rules are so :* or since a prohi- 
bition, which is constant, is iuferrible without the aid of either injunction or 
prohibition ;+/ the passages, which direct, that the Shédasin shall be taken, and 


that it shall not be taken, [at an Atirdtra sacrifice, | constitute an alternative, 


22. But according to the doctrine of those, who affirm, that an alternative 
is inferred by this reasoning ; namely that, since a prohibition implies a previous 
supposition [to the contrary, | the [negativet | precept does not obviate the cause; 
an alternative would be inferrible even in the instance of a prohibition concerning 


e £ n] E r `] 
that which was suggested only as a matter of spontaneous choice : for example, 
a a AY 


Aimotations, 
21, Passages, which direct that the Shéd’asin shall be taken.] One passage of the Veda pete: 
ses © At the Atirdtra take the Shéd’asin ;?? another, on the contrary, provides °* At the Alirdtre 
take not the Shéd‘asin.’? It is inferred, that an alternative must be admitted ; and that the Shód'asin 
may optionally be used or not at the ceremony called Ativatra. (Jamuny’s Mimánså 10. 8. 4.) 
Shod‘asin isa name fora vessel of a particular description, S’Riorisun’a. 
It is a wooden bowl employed at sacrifices in which the juice of acid asclepias is drunk. 
22. The passage which expresses “ the priest makes not two portions Sc.) This pas. 


sage, with the sequel of it which is here inserted between hyphens, forms the subject of a disquisi- 
? 


tion in Jarminv’s Mimånsá, (10. 8. 3.) 
a ewe tr I NN 
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the passage which expresses “ The priest makes not two [portions of an oblation 
« of liquid butter] when a victim is offered; [nor at the sacrifice with acid as- 


“ clepias:” ] and other similar passages, 


23, Moreover, since an effect cannot preclude its own cause, how can there 
be in one case opposition [which is necessary to constitute an alternative 1] for the 
precepts are not equipollent, But, admitting that such is the nature of prohi- 
bition, that it eradicates its own cause ; it should eradicate it altogether, for | the 


f . 
precept, which suggested] the previous supposition, is of inferior cogency, 


24. But they affirm, that this prohibition concerns the supposition of some- 


thing which. spontaneous choice may suggest, and is not a forbiddance of any ~ 


thing deduced froma precept. That is an assertion which argues extreme igno- 
rance: for it would follow, that an alternative does not exist ; since the practice 
of what is commanded by precept, and the prohibition of a practice not com- 
manded by precept, cannot be in opposition at the same time. The prohibition 
too would not be essential to the act of religion, since the practice of something 
suggested by spontaneous choice is not supposable as an essential part of a religi- 


ous act, 


ne os . e » e ' r . 
23. Therefore, [since the opposite opinion is erroneous, +] an alternative is 
inferred [not inthe manner there proposed, butt] according to the reasoning set 


forth by us [ viz. that, if the prohibition be constant, both injunction and pro~ 
[Parra a a OTT NOOO 


Aimotations, 
23. The precepts are not equipollent.| The author here alludes to a passage of GAUTAMA: 
“If there be contradiction between equal authorities, an option is inferred.”* AcnyuTa, S'Ri- 


crisuyn’a &e. 
94, Cannot be in opposition at the same timé.] * Or may subsist in the same instance.’ For 


S/ricnisun’a notices two readings of this passage: Upasanhdrd.’sambhavdt aud Upsanhara.sam. 


bhavat, 


sp a AT 
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hibition would be unnecessary ; and, if the injunction were invariably cogent, the 
prohibition would be vain.*] But let that be; for why expatiate ? 


26. As for the remark of the same author, who says (§16,) that, ‘ if there be 
“a half brother associated and a whole brother unassociated, in which case the half 
‘ brother might be supposed to be the heir underthe rule, that “a reunited bro- 
“ ther shall keep the share of his reunited coheir ;” (§10.) then the maxim, that 
“ the uterine for whole] brother shall retain the allotment of his uterine relati- 
“ on,” (§10.) serves as an exception to that role; That is unsuitable, for; in this 
very case, the rule concerning the reunited coheir might on the contrary serve as 
an exception to the maxim, that “the uterine [or whole] brother shall retain the 
* allotment of his uterine relation,” under which the whole brother might be 


supposed to be the heir: since there is notin this instance any ground of preference. 


27. But this author’s interpretation of the text “A half brother being - 
“ again associated &c. ($13.), as explanatory of the passage “a reunited brother 
“ shall keep the share of his reunited coheir,” is quite wrong: for, the intended 
purport being conveyed by that text, the passage in question would become su- 


perfluous. 


28. Moreover the exposition of the text [by S’ricarat], as signifying ‘ Let 
* not the half brother, who is an associated half brother, take the estate ; but the 
‘ whole brother, (this term is understood,) who is not reunited, shall positively 
f take it; a son of a different mother, though united, shall not inherit ;’ is also 
erroneous, for the same term ‘half brother’ in the first part of the text, is need- 
lessly repeated ; and the phrase ‘son of a different mother,’ in the latter part of it, 


becomes superfluous ; and the particle api is taken in the sense of positively. 


29. Besides, under the interpretation of the passage concerning the ute- 
rine [or whole] brother as an exception to the claim of the associated half 


brother if a whole brother unassociated exist: and its consequent inappli- 


ee, 
sitet tated 


mD 
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eableness to the ease of a whole brother and half brother both unassociated ; 
these would have an equal right of succession [under the general maxim, that 
brothers shall inherit ; section L. §4.* since no distinction is specified :+] or else 
the property would belong to neither of them [if the general rule be explained 


by the particular one} | 


30. But, if the passage concerning the uterine for whole | brother be ap- 
plicable to this case also, [taking the term “ uterine” as intending such a brother 
generally, whether associated or unassociated,@ | then the objection of variable- 
ness in the precept may be retorted on you; for the passage, concerning the reunl- 
ted brother, bears reference to opposition in one case, [in that of the associated 
half brother and unassociated whole brother ; | ] and bears no reference to op- 
position in another case, [in that of a whole brother and half brother both un- 
associated :§] in like manner asit is declared, that the gencral rule for prepar- 
ing the védi or altar at a sacrifice with the Séma plant, must be understood ag 
applicable to sacrifices in which the use of the altar has not been otherwise directs 
ed: since there would be variableness in the precept, if it operate in the case 
of the Dieshix‘lya and other similar sacrifices, in bar of a command forbidding 
ihe altar suggested by the extension of a-rale [concerning sacrifices celebrated 


at the full moon, | but in other instances operate without bar to any thing else. 
——— ee 
ANUNCIOS, 


30, At a sacrifice with the Sdma plant.|] ‘Tt is a general rule, that an altar is to be used at 





sacrificesin which the Séma or Asclepias acida is employed.. ‘An altar is alse directed to be pro- 
vided at sacrifices celebrated at the full of the moon, By extension of this rule to the Décshin tyt, 
which is one part of the sacrifice to be celebrated at that period, the use of the altar is deducible 
from this as well as from the general rule abovementioned. Now, since the injunction is unnecessary 
as regarding what is otherwise known, it is supposed, that, to give operation to the injunction in 
this case, it must be taken as a bar to the inference deducible from an extension of a different rules 


Hence it is considered liable to the objection of variableness. 


— eee 
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31. But, according to our interpretation, there is no variableness in the 
precept, even as that is understood by S’ricara : for the passages concerning the 
reunited brother and the uterine [or whole] brother (4 10.) are relative seve- 
rally to diferent cases; and that regarding “a half brother again associated”? 
(§ 13.) declares the equal participation cf a whole brother unassociated and a 
half brother associated. Thus the meaning of the first part of that text is, a 
* half brother, being reunited in coparcenery, shall take the succession, although 
€ a whole brother not reunited exist; but a half brother, who is not reunited, 
f shall not inherit? The latter part of the text is in answer to the question, 
does not the whole brother inherit in that case? ‘Though not reunited, the 
* whole brother (this term is understood) shall take the heritage ; and not ex- 
* clusively the son of a different mother who is again associated. But it shall 
‘ be taken and shared by both.’ Thus the alleged variableness in the precept 


is obviated. 


a2. So Menu likewise shows the same role of succession. “ His uterine 
“ brothers and sisters, and such brothers as were reunited after a separation, 


shall assemble tezether and divide his share equally.” * 


33. Reciprocation being indicated by the plural number, in the term “ ute- 
“ rine brothers,” as respecting these exclusively; and in the words “ brothers 
“ reunited,” as relating to the half brothers; the words “ assemble together” 
are properly employed to mark association of both [ descriptions of brethren 4] 
for they would otherwise be unmeaning terms, Therefore it is from mere 
ignorance that it has been asserted, that both [do not inherit together,t | because 
reciprocation is not expressed by the text. Moreover, since the text exhibits the 
conjunctive particle “ avd,” in the phrase “ and such brothers as were reunited 
&c.” and the rule [of rammar] expresses, that a conjunctive compound is used 


when the sense of the conjunctive particle is denoted ;§ the assertion, that reci- 
Fae nc rr er eee eee AA 


a Teng, 9, 212.. 
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procation is not expressed by the text, would imply, that even the conjunction 


does not bear that sense [ viz. the sense of reciprocation.* } 


34. Therefore, if whole brothers and half brothers only [not reunited bro- 
thers of either deseriptiont ] be the claimants, the succession devolves exclu- 
sively on the whole brothers, Accordingly Vrziat Murxu says, “ If a som of 
Tais 
« rule shall hold good in regard to the immovable estate. But, on failure of 


« him, [the half brother] may take the heritages” 


* the same mother survive, the son of her rival shall not take the wealth. 


35. 


is relative to dividedimmovables. For, immediately after treating of such [ pro- 


This rule shall hold good in regard to the immovable estate.] This rule 


perty, | Yama says, “ The whole of the undivided immovable estate appertains 
“ to all the brethren ; but divided immovables must on no account be taken by 


« the half brother?” 


36. All the brethren.] Whether of the whole blood or of the half blood. 
But, among whole brothers, if one be reunited after separation, the estate belongs 
to him. If an unassociated whole brother and reunited half brother exist, it 
devolves on both of them. H there he only half brothers, the property of the 
deceased must be assigned in the first instance to a reunited one; but, if there 


be none such, then to the half brother who is not reunited. 


~ 


of. Accordingly the plural number is employedt in the term “ brothers,” 
(sect. 1. § £.) for the purpose of indicating the succession of all descriptions 


of them, In the order here stated. Else it would be unmeaning, 


a t 
Annotations. 
36, All the brethren.| Effects other than immovables go to the brothers of the whele blood 


whether separated er unseparated, Racun. Dayatatwa, 
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88. The text, “ a reunited [brother] shall keep the share of his reunited 
“ coheir,” (§ 10.) is intended to provide a special rule governed by the circum 
stance of reunion after separation, and applicable to the case where a number 


of claimants in an equal degree of affinity occurs. 


39. Hence, if there be competition between claimants of equal degree, 
whether brothers of the whole blood, or brothers of the half blood, or sons of 
such brothers, or uncles, or the like, the reunited parcener shall take the heritages 
for the text does not specify the particular relation; and all [these relations} 
were premised in the preceding text (sect. l. § 4.*); and a question arises 
in regard to all of them. Therefore the text must be considered as not relating 


exclusively to brothers, 
40. Thus the brother's right of succession has Seen explained. 
FEN ET Coe OLS CLS A cmeneione 


SECTION VI. 








On the Nephew’s right of succession,—and that of other heirs. 
| sees 
1. On failure of brothers, the brother’s son is heir: for the text of Visun’y, 


having declared ‘ it goes to the brothers,” proceeds “ After them it descends to 


“ the brother’s sons." 


2. Among these, the succession devolves first on the son of a uterine [or 
whole | brother; but, if there be none, it passes to the son of the half brother,” 


For the text expresses, “ An uterine [brother] shail retain or deliver the allots 
a a Ee 
arnstahong. 


2. For the text expresses © An uterine brother” &c.} Although there be no text which des 
Tg rT 
$ Sech, 1, 4-5. 





* S‘ricrisan‘a, 


SECT. YI. JIMUTA VADANA: 913 


« ment of his uterine relation” (sect. 5. § 10). Indeed the son of the half brother, 
being a giver of oblations to the father of the late proprietor, together with his 
own grandmother, to the exclusion of the mother of the deceased owner, is inferi- 


cr to a son of a whole brother [who isa giver of oblations to the grandfather in 


conjunction with the mother of the deceased* ]. 


3. Nor can it be pretended that the stepmother, grandmother and creat 
grandmother take their places at the funeral repast, in cohsequence of [ancestors 
being deified+] with their wives: for the terms “ mother” [grandmother and 
creat grandmothert] &c. [in such texts as the following į] bear their original 
sense of * his own natural mother,’ ‘ father’s natural mother ;’ and ‘ grandfather’s 
natural mother ;’ and it is by those terms that they are described as taking their 
places at the funeral repast. Thus it is said, “ A mother tastes with her husband 
“ the funeral repast consisting of oblations to the manes ; and the paternal grand- 
e mother with her husband ; and the paternal great grandmother with her’s.” But 
the introduction of stepmothers and the rest toa place at the periodical obsequies, 
ig expressly forbidden. Thus the sage declares, “ Whosoever d®, whether man 


e or woman, without male issue, for such person shall be performed funeral rites 


A 


‘ peculiar to the individual, but no periodical obsequies.” 


Æ. Besides, the command for the celebration of the funeral repast in honor 
of ancestors with their wives, is of invariable exigency ; as it is universally ac- 
knowledged : but, since there are not stepmothers in every instance, the precept 
must relate to the natural mother ; for the association.of the variable and invari- 


able exigency of the same command would be a contradiction. 


“ha ` 





Ametatins, 
clares the right of a nephew of the whole blocd before a nephew of the half-blood ; yet, under the 
passage cited, which shows, that in tke case of brothers, the whole blood excludes the half blood, it is 


reasonable, that the son of an excluded person should be debarred by the son of the person who 


excludes him. S’ricriswn’a and ACHYUTA. 
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5. Since the paternal uncle, like the nephew of the whole blood, offers two. 
oblations, which the owner was bound to present, to two ancestors with their 
wives, should not the succession devolve equally on the uncle and nephew of the 
late proprietor? The answer is, the paternal uncle is indeed a giver of oblations 
to the grandfather and great grandfather of the proprietor; but the nephew is 
giver of two oblations to two aucestors including the owner’s father who is- 


principally cousidered. He is therefore a preferable claimant, and inberits before; 


the uncle. 


6, Accordingly [since superior benefits are: conferred by such a suce. 
cessor™, | the brother’s grandson excludes the paternal uncle ; for he is a giver of. 


oblations to the deceased owner’s father who is the person principally considered.. 


T. But the brother’s great grandson, though a lineal- descendant of the 
owner’s father, 1s excluded by the paternal unele: for he is not a giver of 
oblations, since he is distant in the fifth degree. ‘Thus-Menu says, “ To three 
« must libations of water be made, to three must oblations of food be presented ; 
* the fourth in descent is the giver of those offerings: but the fifth has.no concern 


“ with them.” By. this passage.the fifth in descent is debarred. 


8. But, on failure of heirs of the father down to- the great grandson; it 
must be understood, that the succession devolves on the father’s daughter’s son 
[in preference to the uncle ;t] in like manner as it descends to the owner’s: 


daughter’s son [on failure of the male issue, in preference to the brother. ] 
BETTEN 
AUNGRNIS... 


8, In like manner as it descends to:the daughter’s son.] Although the succession ought pres. 
yjously to devolve on the sister, as it goes to the daughter before the daughter’s son, nevertheless she 
is excluded from the succession because she is no‘giver of oblations at periodical obsequies; being. 
disqualified by sex, But the daughter’s right of inheritance before the daughter’s son takes effect . 
under the special provisions of: an express text (Sect. 2. § 14.) S’ricrisny’a. 
a E E EAE E E E EE E E a EA 
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9, The succession of the grandfather’s and great grandfather’s lineal des- 
cendants including the daughter’s son, must be understood In a similar manner, 
according to the proximity of the funeral offering : since the reason stated in the 


text “ for even the son of a daughter delivers him in the next world, like the 


son of a son,”’* is equally applicable; and his father’s or grandfather’s 


daughter’s son, like his own daughter’s son, transports his manes over the abyss, 


by offering oblations-of which he may partake.: 


10. Aecordingly Menu has not separately propounded their right of inbe- 
ritance: for they -are comprehended under the two passages, ‘‘ To three must 
 Jibations of water be made &c.”}+ and “ To the nearest kinsman (sapin‘da) 
“ the inheritance next belongs” t. Ya‘ynyawanera likewise uses the term 
“ gentiles’” or kinsmen ( gótraja) §- for the purpose of Indicating the right of 
inheritance of the father’s and grandfather’s daughter’s sos, as sprung from 


the same line, in the relative order of the funeral oblation; and for the further 


purpose of excluding females related as sapinas, since these also sprung from. 


the same line... 


Ii, Accordingly. [since they are exeluded,}] Bavp’wa‘yans, after premising 
““ A woman is entitled,” proceeds “not to the heritage ; for females, and persons 
deficient in an organ of sense or member, are deemed incompetent to inherit.” 


The construction of this passage is ‘a woman is not entitled to the heritage.’ 


But the succession of the widow and certaiu others [ viz. the daughter, the mother. 


aud the paternal grandmother, | takes effect under express texts, without any con- 
tradiction. to this maxim. 
NT aerate enn | 


Annotations. . 


it, Females are deemed incompetent to inherit,| Whether bearing the same: or a different 





family name. Therefore the son’s daughter has no right of inheritance. Racen, on Ddya-bhages 





a aarp e. 


# Meu, 9. 139, + Meru, 9, 186, t Menu, 9. 187, Vide infra, § 1T, and 21, 
§ Vide pect, I, § 4, J S¢sicnisan a, A Acwyura and ŞS'RÍCR]IEN A, 
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12. On failure of any lineal descendant- of the paternal-great grandfather, 
down to the daughter’s son, who might present oblations in which the deceased 
would participate ; to intimate, that, in such case, the maternal uncle shall in- 
herit in consequence of the proximity of oblations, as presenting offerings to the 
maternal grandfather and the rest, which the deceased was bound to offer, 
Ya’rnyawitcya employs the term ‘ cognates” (bandhu.)* But Menu. has 
indicated it only by a passage declaratory ofsuccession according to the nearness 


of the oblation. 


13. 


ternal grandfather and other ancestors, which the deceased was bound to offer, 


Since the maternal uncle and the rest present three oblations to the ma- 


therefore the property should devolvé on the maternal uncie and the rest : for itis 
by means of wealth; that a person becomes a giver of obiations. ‘Two motives are 
indeed declared for the acquisition of wealth : one temporal enjoyment, the other 
the spiritual benefit of alms and so forth. ‘Now, since the acquirer is dead and 
cannot have temporal enjoyment, it is right.that the wealth should be applied to 
his spiritual benefit. Accordingly VaYwaspatr says, “ Of property which de- 
“ scenda by inheritance, half should carefully be set apart for the benelit ofthe 
deceased owner to defray the charges.of his monthly, six-monthly and annual 
“ obsequies.” . So A’pastampa ordains, “ Let the pupii or the daughter apply 
the goods to-religious purposes for the benefit of the deceased.” By saying 
to defray the charges of his monthly &c. obsequies” his participation, and by 
directing “ religiqus purposes” his spiritual benefit, are stated as reasons. Accord- 
ingly the sage says, “ Wealth is useful for alms and for enjoyment.” {t-ais 
reasonable, therefore; that, on failure of kindred who might present oblations in 
Which he would participate, the succession should devolve on the maternal uncle 
and the rest, who preseat oblations which he was bound to offer. 


2 
14, Accordingly [since the. succession devolves on heirs down to-the ma- 


# Vide Sect, L 4 4, 
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ternal uncle and -tke rest, in the order of oblations in which the deceased may 
participate, or-which he was bound to offer ;*] Manu, considering that purport 
as sufficiently indicated by the two passages above cited, “ To three must liba- 
trons be made &c.” “° To the nearest kinsman the inheritance next belongs ;” 
(vide § 7, and 17.) proceeds thus, Then, on- failure of such kindred, the 


u distant kinsman shall be the heir, or-the spiritual preceptor, or.the pupil.” 4 


15. ‘The distant kinsman (saculya) is the-descendant of the paternal grand- 
father’s grandfather or-other remote ancestor. Such-relatives are denominated 
Samédnédacas. Their order of succession is in the series as exhibited. On fai- 
lure of such-heirs [down to the Samdnédaca}] the succession devolves on the 


spiritual preceptor, the pupil.de, 


16. Otherwise [if the text of Menu do not interid the maternal uncle and 
the rest,§] how is the admission of maternal uncles and others affirmed without 
contradiction to Menu? Therefore this meaning ‘is intended by him im the 


passage above cited ; and ‘there is no contradiction. 


17. Accordingly, having declared, while treating of inheritance, “ To 
« three must libations of water be made; to three must oblations of food be 
presented ; the fourth in'descent is the giver of those offerings ; but the fifth 
“has no concern with them ;” | he adds ‘To the nearest kinsman (sapzn‘d’a, ) 
° the inheritance next belongs ;’@ for the purpose of showing, that the fifth in 
descent, not being connected even by a single oblation, isnot the heir, so long as 
a person connected by a ‘single oblation, whether sprung from the father’s or 
the mother’s family, exists. Otherwise, since the relation of sapin’d’a has been 
declared by a distinct text, (‘ Now the relation of sapin’d‘a or men connected 
“ by the funeral cake, ceases with ‘the seventh person ;’**) and the right of 
the fourth in descent to inherit is declared by.the text “ To the nearest. kinsman 


the inheritance next belongs ;’’++ the passage, which begins ‘ To three must 


=e ar a 


+ Menu, 9. 187. Vide infra. § 2t, 
g M env, 9, 187, 
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“ libations be made &c.”* would be superfluous. It cannot be said, that: 
it is intended to direct the celebration of the funeral repast in honour of three 
ancestors: for it is inserted in the midst of a disquisition concerning inheritance ; . 
and the funeral repast is ordained by a different text. Thus Menu says, “ Let 
“ the householder honor the sages by duly studying the Véda; the gods by 
** oblations to fire as ordained by law ; the manes, by pious obsequies ; men, by 


supplying them with food ; and spirits, by gifts to all animated creatures.” 4 


€s 


18. Nor should it be pretended, that the text [of Menu, “ To the nearest 
“ sapin'da &c.” § 17.}] is intended to indicate nearness of kin according to 
the order of birth, and not according to the presentation of offerings : for the or- 
der of birth is not suggested by the text. But Menu, deelaring, that oblations 
of food, aswell as libations of water, are to be offered to three persons, and that 
the fourth in descent is a giver of oblations, but neither is the fifth in ascent a 
receiver of offerings nor the fifth in descent a giver of them, thus declares near- 
ness of kin, and shows that itdepends on superiority of [benefits by§ ] presentation 


of oblations. 


19. Therefore a kinsman, who is allied by a common oblation as presenting 
funeral offerings to three persons in the family of the father, or in that of the 
mother, of the deceased owner, such kinsman having sprung from his family 
though of different male descent, as his own daughter’s son or his father’s daugh- 
ter’sson, or having sprang from a different family as his maternal uncle or the 
like, [is heir:{] and the text (“ To three must libations of water be made” &c, 
§7.) is intended to propound the succession of such kinsmen ; and the subsequent 
passage (“ To the nearest sapin'da &c.” § 17.) must be explained as meant to 


discriminate them according to their degrees of proximity. 


20. The order of suecession then must be understood in this manner: on fal- 


lure of the father’s daughter’s son or other person who isa giver of three oblations 





* Menu, 9. 186, + Menu, 3. BI, t AcHYUTA, § ACHYUTA, $ S’ricrisan’s, 
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(presented to the father &c.) which the deceased shares or which he was bound 
to offer, the succession devolvesin the next place on the maternal uncle and others 
[namely his son or grandson* | who offer oblations to the maternal grandfather 


and the rest which the deceased was bound to present. 


21. But on failure of kin in this degree, the distant kinsman (saculya) is 
successor. For Menu says, “ Then, on failure of such kindred, the distant 
“ kinsman shall be the heir, or the spiritual preceptor, or the pupil.’’} The dis- 
tant kinsman (saculya) is one who shares a divided oblation (sect. 1. § 37.) as 
the grandson’s grandson or other descendant within three degrees reckoned from 
him; or as the offspring of the grandfather’s grandfather or other remoter an~ 


eestor, 


29, Among these claimants [whether ascending or descending* |, the grand- 
son’s grandson and the rest are nearest, since they confer benefits by means of the 
residue of oblations which they offer. [These descendants are therefore heirs.§] 
On failure of such, the offspring of the paternal grandfather's grandfather inhe- 
rits in right of oblations presented to the paternal grandfather’s grandfather and 
other ancestors who are sharers of the residue of oblations which the deceased 
was bound to offer. 


SS 
Annotations. 


20. The succession devolves in the next place on the maternal uncle &c.] Cn failure of 
persons who are givers of oblations in which the deceased may participate, the kinsman (that is, the 
maternal grandfather, or maternal uncle, and so forth] is. heir, Here also, as in the instance of the 
father and paternal ancestors, if the maternal grandfather be living, he is heir; but, on failure of 
him, the maternal uncle and other maternal kindred iw order ; for they present oblations,. which the 
deceased was bound to offer. Racy. Dayatatwa. 

21, The distant kinsman is one who shares a divided oblution.]’ The saculya is of two dese 
criptions ; descending and ascending. Fhe first intends the son of the great grandson and the rest to 
the third degree in the descending line; the other signifies the great grandfather’s father and ether 


ancestors to the third degree in the ascending line. S’ricrisnn’a, Corma.sungraha, 








* Sricrisun’a, + Menu, 9, IBT, Vide Supra, § 14, $ S’ricnisun’a, § S‘Ricrisun‘a, 
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23. If there be no such distant kindred, the Samdnédacas, or-kinsmen allied 
by a common libation of water, must be admitted to inherit, as being signified by 
the term-sgeulya [confesmably with Baup’aa‘yana’s explanation.of. it: sect. J. 
§ 37." | 


et. Gn failure of these, the spiritual preceptor {or instructor in knowledge 
of the védał] is the successor. In default of him, the pupil [or student of the 
véda) isheir: by the text of Mexv, “or the spiritual preceptor or the pupil.” 
($14) Qn failure -of him likewise, the fellow student; by the text fof Ya‘s- 


NYAWALCYA] “a pupil-and a-fellow-student.” (sect. 1. § 4) 


29. In default of these claimants, persons bearing~the same’ family name: 
(gotra) are heirs, On failure of them, persons descended from the same patri- 
arch are ihe successors. For.the.text of. GAUTAMA expresses “ Persons allied by 
“ funeral oblations; family name and patriarchal descent,.shall share the.heritage 


‘£ [of a childless man; or his.widow shal! partake.” | 


26. On failure of all heirs as here specified, let'the priests take the estate. 


Thus Menu says, “ On failure of all those, the lawful heirs are such Brékman’- 


“* as, as have read the three védas, as are pure in body arid mind, as have 


“ subdued their passions. Thus virtue is not lost.”§ Virtue, which would be 
extinguished by the ample enjoyment [of its reward, ] but is renewed by the 


acquisition of fresh merit through the circumstance of his wealth devolving on 








_, Annotations. 


25. Or his widow shalt-partake.| The passage, as cited in. the text, was ineompiete: the 
compiler having omitted the close of it, which is, declaratory of the widaow’s. participation, The 
defect of the quotation has been supplied. As the original passage stands in Gaurama’s institutes, 
it is not easily reconcilable with J iMU/TAWA‘HANA’S doctrine. of the.avidow’s preferable title, 
~ 26. Virtue which would be extinguished §c.| -This differs from; CULLU’CA-BBAT'T’A?’S inter- 


pretation, which makes the passage relate to funeral rites: «í thus the rites. of obsequies cannet fail,” 





joasa, 





# ÅCHYUTA, + S'wicrisnm’ a, i GAUTAMA, 98, 19. & Menu, 9. 183, 
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Bréhman’as,is notlost. Here also the author indicates the appropriation of the 


property for the benefit, of the deceased. 


27. ïn default of them, the king shall take the wealth: excepting however 
the property of a Bréhman’a. A failure of descendants from the same patriarch 
and of persons bearing the same family name, as well as of Brakman’as, must be 
understood as occurring when there are none inhabiting the same village : else an 


escheat te:the king could never happen. 


98. Ff the right of the father’s daughter’s son, and of the maternal uncle 
and the rest, be not considered asintended by the text, ‘‘ To three must libations 
of water be made &c. (§ 7.) they would have no right of succession, since they 
have not a place among distant kinsmen and others, whose order of succession is 
specified. Nor can this be deemed an admissible ‘inference, since they are indi- 
cated by Ya'rsvawancya under the terms “ Gentiles and cognates” (sect. I. 
44.). Consequently it must be affirmed, thatthey have been indicated by Menu 
dn this text (§ 7.). herno such order of succession must be followed, as will 


render the wealth of “the deceased most serviceable to him. 


29. Accordingly [since inheritance is in right of benefits conferred, and the 


order of succession is regulated by the degree of benefit ;* | the equal right of 


the son, the son’s son and the son’s grandson, is proper : for their equal pretensions 


are declared.in the text, “ By a son a man-conquers worlds,” &c. (sect. 1. § 31.) 
aud in other similar passages. They equally present oblations to the deceased. 
Hence alse the grandson and great grandson, whose fathers are living, do not 
inherit, for they do not-confer benefits, since they are forbidden to celebrate the 
periedical obsequies by skipping the surviving father; the law providing, that 
oblations shall not be presented, overpassing a living person. Otherwise these 
[sons and grandsons, whose fathers are living, + | would have the same right of 


inheritance with those whose fathers are deceased. Or the son alone would inherit 
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as nearest of kin in the order of birth, to the exclusion of the son’s son and son’s 
grandson. Neither is there any express text declaratory of the eqnal rights of 
three descendants, son, grandson and great grandson. Therefore it must bejn- 


ferred, that the parity in their right of inheritance arises from the equal benefits. 


conferred by them, 


g0. In hke manner the appropriation of the wealth of the deceased to his 
benefit, in the mode which has been stated, should in every case be deduced ac- 
cording to. the specified order. 

Sl. 


founded on services rendered,*] must be admitted to have the assent of Menu 


This doctrine, [that inlieritance is deducible from reasoning and 


and other sages: for there can be no other purpose of propounding, under the 
Head of inheritance, the superior benefits derived from sons and the rest ; and 
the exoneration of the father from debt is stated as a reason for ihe son’s inherit- 
ing : (“ By the eldest son a man is exonerated from debt to his ancestors ; there- 
« fore ihat son is entitled to'take the heritage.” Sect. I.9 $2.) redemption: also 
is exhibited as a cause of succession to property: (“Even the son of a daughter 
s delivers him in. the next world like.the son of a son.”’+) and there is no other 
reason for the equal right of inheritance of three descendants, the son and the rest, 
besides their deliverance fof. their ancestors; j, and the passage, . “ To three 


e must libations.of water be made &ec.” (§7.) would be unnecessary, [if such, 


‘were not the purpose ;f] and the exclusion of persons impotent, degraded, 


blind from their-birth and so forth, is an apposite rule as founded upon their 
rendering no services ; [but not so as grounded on the mere letter of the law :§] 
and itis troublesome to establish an assumed precept for debarring those before, 


Aictations, 


31. Before whom. an heir intgrvenes.]° As the grandson or great grandson, whose own. 


father is living, and so forth. S’Ricrisun’a. 
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whom an heir intervenes; [as must be done upon any other supposition: ] and 
it is reasonable, that the wealth, which a man has acquired, should be made be- 
neficial to him by appropriating it according to the degree in which services are 


rendered to hun. 


32. This doctrine, as illustrated by the irreproachable Upyo‘ra,* should 


Be respected by the wise. 


v3. If the learned be yet unsatisfied [with relying on reasont+ for the 
ground of the law of inheritance, | this doctrine may be derived from express pas- 
sages of law. Still the same interpretation of both texts [of Mznv, §7. and 17.] 


must be assumed. Bui let this be, What need is there of expatiating ?- 


34. Excepting. the property of a Brdhman‘a, let the king take the wealth 
Fon failure of heirs]. So Msnu directs “ The property.of a Bréhman’'a shall 
“ never be taken by the king: this isa xed law. But the wealth of the other: 
m classes, on failure of all [heirs,} the king may take.” t By the term “all” is 


signified every heir including the Brdhman'a (§ 26). 


35. The goods of a hermit; of an ascetick, and of a professed student, let 
the spiritual brother, the virtuous pupil and the holy preceptor take. Qn failure: 
of these, the associate in holiness, or person belonging to the same order, shall in- 
herit. Thus Ya‘snvawancya says, “ The heirs of a hermit, of an ascetick and 
“ of a professed. student, are, in their order; the preceptor, the virtuous pupil, 


“ and the spiritual brother and associate in holiness.’’§ : 


SS 


Annetus; 


35. The associate in holiness or person belonging to thé same order.|° This is according - 


to the authors apprehension of the meaning of the text: but in fact, ‘associate in holiness’ is an 


epithet ‘of spiritual brother? S’riczisun’ a. 
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36. Goods, such as they may happen to possess, should be delivered in the 
inverse order of this enumeration. The student must be understood to be a pro- 
fessed one: for, abandoning his father and relations, he makes a vow of service 
and of dwelling for life in his preceptor’s family. But the property of a tempo- 


rary student would be inherited by his father and other relations. 


37. Thus has the distribution of the wealth of one, who leaves ne mate 
issue, been explained. 
en a er rere ca eDnen E ee rere 


Annotations, 
36. Goods such as they may happen to possess.) Viz. the hoard of wild rice or other property 


of a hermit; the gourd, clout, and other effects of an ascetick; and the books, clothes and other 
goods of a student. 


Recapitulation by S'récrrsun'a Tanca’ LANCA RA. 

The order of succession to the property of-a deceased ran, is this, First the son inherits: om 
failure of him, the son’s son; in his default, the son’s grandson. -Towever, a grandson whose 
father is dead, and a great grandson whase father and grandfather are deceased, inherit at once 
with the son, „0n failure of descendants down to the son’s grandson, the wife inherits: and ‘she, 
having .received her husband’s heritage, should take the protection of her husband’s family or of 
her father’s, and should use her husband’s-heritage for the support of life, and make donations -and 
give alms in a moderate degree, for the benefit .of. her deceased husband; but not dispose -of -it at 
her pleasure, like her own. peculiar property, :Jf there be no widow, the daughter inherits; in-the 
first place, a maiden daughter; or on failure of such, an affianced daughter: but, if there be none, 
a married daughter: and she may be .ene, who has, or is likely to have, male issue; for hoth these 
inherit together ; buf one who is barren, or -who is become a widow having no male issue, is incom. 
petent fo inherit. On failure of the married daughter, 2 danghter’s son is:heir, If there be none, 
the father succeeds; or, if he be dead, the mother. .If she be deceased, a brother is the successor. 
In the first place, the uterine (or whole). brother; if there be none, a half brother, But, if the 
deceased lived in renewed coparcenery with 2 brother, then, in ease of all being of the whole blood, 
the associated whole brother is heir in the first instance; but, on failure of him, the unassociated 
whole brother. So, in case, of all being of the half. bleed, the associated half brother inherits 
in the first place, and on failure of him-the unassociated heif brother. But, if there be an associated 
half brother and an unassociated whole brother, then both are equal. heirs. In default of brothers, 
the brother’s son is the successor. Here also a nephew of the whole blood inherits in the first 
instance; and on failure of such, the nephew of the half blood; but, in case of reunion ef 


coheirs, and on the supposition of all being ef the whole blood, the associated son ef the whole 
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brother is in the first place heir; and, on failure of him, the unassociated nephew of the whole 
blcod: or, on the supposition of all being of the half blocd, the associated nephew of the half 
blood, is the first heir; and, on failure of him, the unassociated nephew. But, if the son of the 
whole brother be separate, and the son of the half brother associated, both inherit together, like 
brothers in similar circumstances. If there be no brother’s son, the brother’s grandson is heirs 
Here likewise the distinction of the whole blood and half blood, and that of reunited parcenery 
and disjoined parcenery, must be understood. On failure of the brother’s grandson, the father’s 
daughter’s son is the successor: whether he be the son of the sister of the whole blocd, or the son 
of a sister of the half blood.* If there be none, the father’s own brother is heir; or, in default of 
such, the father’s half brother, On failure of these, the succession devolves in order on the son of 
the father’s whole brother, on the son of his half brother, on the grandson of his whole brother, 
and on the grandson of his half brother. In default of these, the paternal grandfather’s daughter’s 
son inherits; and, in this instance also, whether he be son of the father’s own sister or son of the 
father’s half sister: and, in like manner, [the whole blood and half blood inherit alike] in the 
subsequent instance of the succession devolving on the son of the great grandfather’s daughter. 
On failure of these heirs, the paternal grandfather is the successor. If he be dead, the paternal 
grandmother inherits. If she be deceased, the paternal grandfather’s own brother, his half brother, 
their sons, and grandsons, and the great grandfather’s daughter’s son are successigely heirs. On 
failure of all such kindred, who present oblations in which the deceased owner may participate, the 
succession devolves on the maternal uncle + and the rest, who present oblations which the deceased 
was bound to offer. In default of these, the heritage goes to the son of the owner’s maternal aunt, 
Or, failing him, it passes successively to the son and grandson of the maternal uncle, On failure 
ef these, the right of inheritance accrues to the remote ‘kindred in the descending line, who present 
the residue of oblations to ancestors with whom the deceased-owner may participate; namely to the 
grandson’s grandson and other descendants for three generations in succession. In default of these, 
the inheritance returns to the ascending line of distant kindred, by whom oblations are offered, of 
which the deceased owner may partake; namely, to the offspring of the paternal grandfather’s 
grandfather and cther ancestors, in the order of proximity. On failure of these, the succession 
devolves on the Samdnédacas or kindred allied by a common oblation of water. In default of them, 
the spiritual preceptor is heir; or, if he be dead, the pupil; or, failing him, the fellow student in 
theology. If there be none, the inheritance devolves successively on a person hearing the family 
name, and on one descended from the same patriarch, in either case being an inhabitant of the 
same village. On failure of all relatives as here specified, [the property devolves on Bréhman’as 
tearned in the three V’édas and endowed with other requisite qualities :§ and, in default of such, | 


the king shall take the escheat, excepting however the property of a Brékman’a, But the priests, 


* The san of the proprictor’s own sister, and the son ef his half sister, have an equal right of inheritance ; according 
to A’cra’rya Cnu’p/A‘man't. S’Ricrisun’a, Crama-sangraha, , 

+ The maternal grandfather inherits before his son the maternal uncle, according to the Diyatatwa of RAGHU- 
WANDANA and Crama-sangraha of S’RICRISHN’A, 

t See the note subjoined to (his summary, 

§ Crama-sangraha, 
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who have read the three Védas and possess other requisite qualities, shall take the wealth of a 
deceased Brdhman’a. 

So the goods of an anchoret shall devolve on another hermit considered as his brother and serving 
the same holy place. In like manner the goods of an ascetick shall be inherited by his virtuous 
pupil: and the preceptor shall obtain the goods of a professed student. But the wealth of a 


temporary student is taken by his father or other heir. Such is the abridged statement of the law of 
inheritance, S‘ricrisun‘a, 


| Remark by the Translator. 


The son and grandson of the maternal uncle ought to precede the son of the ‘maternal aunt, 
by the analogy of the rule of inheritance on the father’s side. But three collated copies of 
S’RicRisHN’a’s commentary agree in stating the order of succession as here exhibited. On the 
other hand the same author, in his original treatise on inheritance entitled Crama-sangraha, 
exhibits the succession on the mother’s side in the following order: <‘ first the maternal grand- 
‘father; next the maternal uncle; then the maternal uncle’s son; after him, fhe maternal 
€ uncle’s son’s son; and subsequently the maternal grandfather’s daughter’s son: fon failure 
‘of these, the maternal great grandfather, his son, his son’s son, his son’s grandson, and his 
€ daughter’s son: again, on failure of these, the maternal grandfather’s grandfather, his son, 
E his son’s son, his son’s grandson and his daughter’s son.*]’ It must be remarked, however, that 
the text of S’nicrisun’a’s treatise, according to some copies of it, interposes the mother’s sister's. 
gon between the maternal uncle and his son. But that is an evident mistake; for the mother’s 
sister’s son is the same with the maternal grandfather’s daughter’s son, who is placed by the same 
author after the maternal uncle’s grandson, 

The author of the Ddya.uirn’aya states the succession differently: viz. ‘First the maternal 
< uncle; then the maternal uncle’s son; next the maternal grandfather; after him, the mother’s 
"é gister’s son; subsequently the maternal uncle’s son’s son; and lastly the maternal great grand. 
¢ father.? He gives reasons founded on the number of oblations deemed beneficial to the deceased 
owner. 

JAGANNA’'T’HA TARCAPANCHA/NANA intimates the opinion, that the son of a soms daughter, 
or of agrandson’s daughter, or of a niece, or of a nephew’s daughter, are entitled to the succession 
before the maternal grandfather. (Digest of Hindu law Vol. LV. p. 230). 

I find nothing else upon the subject in other writers of the Bengal school; and, amidst this 
disagreement of authors, I should be inclined to give the preference to the authority of S’ai. 
crisun’a’s Crama-sangraha; because the order of succession on the mother’s side, as there stated, 


follows the analogy of the rule of inheritance on the father’s side. C. 
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è That part of the text which is enclosed between crotchets is wanting in some copies of the Crama-sangrakda, 
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CHAPTER XII. 
EE ananama 


On a second partition of property after the reunion 


coparceners. 





R27 


I. Next the partition of the property of reunited coparceners is 1. Whea par- 


explained. On that subject Menu and Visun’u say, “ If brethren, once divided 
“ and living again togetheras parceners, make a second partition, the shares must 


“ in that case be equal: there is not in this instance any right of primogeniture.’’* 


2. The shares must be equal.| This supposes reunion of brothers belong- 


ing tothe same tribe. But, in the case of.association of brothers.appertaining, the 





Annotations, 
1. Property of reunited coparceners.| According to the doctrine of those who contend 


for a general property of coparceners in the aggregate estate, reunited property is wealth in which 


an aggregate property is raised by the annulment ef previously vested several rights, through a 


stipulation or agreement with a father, brethren &c, concluded subsequently to partition with one 
accord, to this effect * the wealth, which is thine, is mine; and that, which is mine, is thine.’ But, 
according to the author’s doctrine, it is wealth in which undistinguished several rights are raised by 
the annulment of the previous several rights through a stipulation as abovementioned, S’ricrisun’a, 
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è Menu, 9 210, Visan’u, 18, 41, 
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one to ‘the sacerdotal, and the other to the military tribe, the rule of distribution 
g } x n Bd . 

must be understood to conform with the original allotment of shares: for the text 

is intended only to forbid an elder brother’s superior portion as before allotted 
: » b ._* a | : 

to him. Accordingly [since unequal partition, regulated by difference of tribes, 

is not denied ;*} Vrinaspati, saying “ Among brethren, who, being once sepa- 

rated, again live together through mutual affection, there is no right of primo- 

‘“ geniture when partition is again made ;” prohibits only the assignment of a 


superior share to the eldest, but does not ordain equality of allotments, 


(9) 
2 . 


Reunited coparceners are described by Vrinaspatr: “ He, who, being 
“ once separated, dwells again, through affection, with his father, brother or 


e paternal uncle, is termed reunited.” 


Æ. A special association among persons other than the relations here enume- 
rated, is not to be acknowledged as a reunion of parceners ; for the enumeration 


would be unmeaning. 


5. Other particular rules, which have been set forth under the head of 


partition among brothers, must be observed in this case also. 


6. Thus has the right of a reunited parcener been explained. 











an notatio nS P 


5. Other particular rules.| Wealth, acquired without use of the joint stock, belongs to 
ibe acquirer exclusively, and is not shared by the rest: but, in the instance of the gains of science, 
such of the brethren as are equally or more learned participate; and, in the case of wealth 
acquired with the use of the joint stock, all partake. These and otlier special rules, set forth 
under the head of partition among brethren, must be cbserved also in the case of partition after 
reunion, S’RiCRISHN’A. 
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* S'Ricrisun’a and ACHYUTA. 
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CHAPTER XII. 


ee 


On the distribution of effecis concealed. 


i. Tur distribution of that, which was concealed at the time of par- 
tition and is afterwards discovered, shall be now taught. On that subject Mexv 
gays, “ When all the debts and wealth have been justly distributed according to 
“ law, any thing, which may be afterwards discoyered, shall be subject to an 


‘* equal distribution,’’* 


2. The division of it should be precisely similar to that which had been 
previously made ; and a less share is not to be given, nor no share, to the person 
who concealed the property, as a punishment of his concealment. Such is the 
meaning of the sentence “ shall be subject to an equal distribution.” Nor is the 
text intended to enjoin the allotment of equal shares of the property to all the 
parceners: for there is no reason for prohibiting the deduction in favour of the 


a 
Annotations, 
2. For there is no reason.) Since the text is significant as obviating a supposition, that 
the withholder of the effects shall have a smaller share, or none, it is illogical to make it a restriction 
of the precept for allowing a deduction of a twentieth part and so forth to the eldest &c. S’RicnisHn’s, 


EE en 
* Menu, 9. 218, 
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eldest, and so forth ; and it would follow, that brothers belonging, one to the 


sacerdotal, another to the military, and the rest to other tribes, would have 


equal shares, 


3. Thus Ya‘snvawarcya says, “ Effects, which have been withheld by one 
“ coheir from another, and which are discovered after the separation, let them. 


“ again divide in equal shares : this is a settled rule.’* 


4. So Ca’rya’yawa declares [by the close of the following text,fj that a 
division shall be again made of that which has been distributed in an undue 
manner. “What has been concealed by one of the coheirs, and is afterwards 

"** discovered, let the sons, if the father be deceased, divide equally with their 
“ brethren, Effects, which are withheld by them from each other, and property 
«c 


which has been ill distributed, being subsequently discovered, let them divide 


* in equal shares. So Baricu has ordained.” 


5, But the maxim, “ Once is the partition of inheritance made,” f relates to 
the case of a fair distribution. 


6. Being subsequently discovered.”] The meaning is, that what has 
been already divided, is not to be again distributed. 


Te So Ca‘tyayana says, “ Effects, which have been taken by a kinsman, 


“ he shall not be compelled by violence to restore: and the consumption of un- 








Annotations, 


Since the sentence, “ shall be subject to an equal distribution,” is pertinent as grounded on the 
geasons here stated; it is wrong to make it a restriction of a different text. ACHYUTA, 

If a younger brother be the person who withholds the effects, the eldest, though faultless, 
would have less than his regular share, and the youngest more. 


understood. Racy. on Déya.bhéga, 


This objection is also to be 


The Mitdcshard, S’o’nara’n’t, CULLUCA BHATTA and others maintain the doctrine which is 
here opposed. Raan. ibid, 


rn ene 
> YAINYAWALCZA, 2, 127: 





t Srienisun’a, + Meno, 9% 47, 
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“ separated kinsmen, they shall not be required to make good.” By gentle 
means, and not by violence, a kinsman shall be made to restore the effects taken 
by him. But what has been consumed by a coheir during coparcenery over aud 


above his due proportion, he shall not be required to make good.. 


S. In answer to those authors, who contend, that, in this case, as there is 


the property of another in the common effects, he, who embezzles them, is a thief 


and ofcourse asinner ; the following argument is propounded : since the received’ 


import of the term conveys, that a thief is he, who usurpsa right in the property 
of another, without a title [by gift, sale or other act of the owner,* | being clearly 


conscious, that the thing belongs to another ; but, in the present case, the person 


cannot distinguish ‘this is wine and that is another’s,’ for the goods are undivi- 


ded ; therefore, as donation is complete then only, when the owner, conscious that 


the thing is his, relinquishes it with a view. to its becoming the property of. 


another person, and that other person is sensible of his property, apprehending. 


€ this is become mine ; but that cannot occur in respect to common goods, and 


therefore common property is pronounced unfit to -be given ; so theft likewise is 


complete by the consciousness that ‘ this is not mine, but another’s:’ therefore the 


crime of theft is not imputable to. the act of embezzling. what is commons. 


9, But the term embezzlement’ or withholding (apahdra) signifies: eon- 
cealment; and concealment is not exactly theft; for the word theft isin use 
for an unconcealed taking. Thus Ca’rya‘yana-says; “ The taking of another’s 


“ goods, whether privately or openly, by night or by day, is termed theft.” 


Accordingly [since the concealment of common property is not theft,?] it has 


been before declared, that the withholder of the goods shall not be compelled 


by violence to restore them. (§7.) But, if it were a theft [in him who: 
withholds common property,t] then, under the text which directs, that “ Having. 


* compelled the thief to restore the stolen goods, the king should smite him by; 


a aaeeea ny anara aaae ee eenean area naer ea nrar eenaa aaan aaan SLSR 





& S/RICRÍSNN’ As T S’nickisan’a $ S‘slerisun’ay. 


sed to compel 
restitution of 
effecis witha 
held; nor shall 
the coheir make 
good what he 
has consumed. 


3. An argument 
against the doce 
trine, that em- 
bezzlement of 
common pro-s 
perty is a theft. 


9, Embezzie- 
ment is 364 
theft, 


10,  Accordinga 
lv the persou 
embezzling has 
nevertheless bis 
regular share, 


ìl. Vis/wie 
RU‘PA'S opinais 
en is consonant 
tə this, 


i3. And so is Jie 
SE EGBA 8a 


382 DAYA-BHAGA OF CHAD, XIN. 


‘* various modes of condign punishment :’’* admitting even that’ he should be 
made to restore the goods by gentle means, still the smiting of him would be 


indispensable, 


10. This too [namely that such is the definition of theft,+] appears from 


the sages authorizing the allotment of a share even to the withholder of common 
property. 

Al. Accordingly it is observed by Vis’wanu’pa, ‘The crime of theft is 
‘not here imputable; for the recital of the text obviates that supposition.’ 


His meaning is, because the sepse of the verb to steal is not applicable to the 


case. 


x 
x 


‘12. Hence also.it is remarked by Jive’xpriva, inthe chapter on expiation 
and penance, that. ^if a man seize gold appertaining to another by mistake for 
f iron or other matter [of little value ; | or. something which is not gold, miss 
* taking it for this substance; ora thing resembling some chattel of his own but 
‘ belonging. to another person, by mistake for bis own ;.in all these cases there is 
‘ not a complete seizure [or wilful taking of the gold:] for, in these several 
e instances, there is not a knowledge of its belonging to another person, being 
€ such as the thing in fact is.’ Jp like manner, in the present instancealso, [viz. in 
that of common property, t | the same holds good; for, previous to partition, a 
discriminative property, referrible to particular persons relatively to particular 
things, is not perceived. Consequently there is not in this case a complete theft. 

‘Aimnotations, 


12. Consequently there is not in this case a complete theft] Racwonannana contests this 


‘reasoning, without however materially differing as to the result. He says, ‘itis the docirine of 


$ Jyve’nperya, and of the authors of the Déya-bhdga and Préyas‘chitta-Vivéca, that, if goods 


‘be taken knowing them to be another’s, the crime of theft is committed ; but that crime is not 


€ imputable to one who uses them by a mistake as to the substance. Their assertion, that the aps 
———— — t pee TR 
t S’ricrisun 4, 


# YA/Invawarervs, Z, 268, + AcuyuTAa and S’nienisuw/a, 
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13, Or, admitting that it is a theft, the guilt of robbery is not incurred : 
for the text allows a share even to the person who embezzles the property. Else, 
in the case of embezzling gold or other valuable effects, the offender, being de- 


graded from his tribe, would have no allotment. 








Annotations. 


¢ propriation of another’s property by mistake for his own is not theft, appears unsatisfactory : for 
‘it is at variance with the story of Nrica in the Bhégavata, “ A cow, belonging to a certain 
& eminent priest, strayed into my herd of kine, and being confounded with them was given by me, 
c ignorant of the circumstance, to a man of the sacerdotal tribe. The owner, secing her led away, 
< claimed her for his own ; and the other replied, she is mine by gift; Nrica gave hertome. The 
e priests, contending, addressed me, setting forth their claims : yeu are the giver, said the one; the 
«é Jawless taker, said the other, Hearing this, I was confounded. For that sin was I transformed 
& into a lizard; since which time I have seen myself, O prince, in this degraded form.”’* 

‘ But, if many rings belonging to divers persons be mixed together, it is no theft if one sell 
€ another’s ring by mistake for his own, in consequence of their similarity: for they were placed to- 
‘ gether under the conviction, that, in the case of many articles which have no discriminative mark, 
as cowries or the like, belonging to different persons, being intermixed, no offence is committed if 
¢ they be reciprocally used by a sort of barter: else a person would not do so, [he would not place 


€ them together,* ] under the apprehension of offence, The following passage of the Matsya purá- 


£ n’a relates to this case: ‘€ The man, who, through ignorance, makes a sale of another man’s chat. 
&& tels, is faultless; but, wilfully doing so, he merits punishment as a rebber.’” Therefore, the dis- 
¢ posal of chattels belonging exclusively to another person, without such person’s consent and with 
€ the reflexion, “‘ this is mine and shall be disposed of according to my pleasure,” is theft. Sometimes 
¢ itis mental, being a resolution only. In other instances it is corporeal, as an actual gift or sale. But 


é. such [a theft}} cannot happen in the case of the. goods of undivided brethren: for it cannot be 


n 


distincily ascertained “‘ this is mine and that is another’s.?”? Accordingly [since there is no theft} ] 
€ CA'TYA'YANA says, “ Effects which have been taken &c.’? (§7.) Here taken [or more literally em. 
€ hezzled] is used metaphorically. 

¢ Thus also there is no offence in taking a treasure which is found. For it is 2 thing of which the 
£ owner is lost. 

< There is not similar [innocency*] in the case of associated traders: for no text indicates it, 
¢ On the contrary, it is directed by a passage of Ya/swyawatcya (2. 264.), that a fraudulent partner 
€ shall be dismissed without profit; Traders have not, asin the instance of inherited effects, a pre. 
© perty vested in several persons relatively to the same chattel, But, by reason of intermixture, the 
é property in the goods is uncertain.’ 
pu A 

3 S/ri-pna‘GavaTa, 10, 64, + CA'SIRA MA, t CASTRA MA. & Ca’siRA MA, | ACHYUTA, 
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i4. If it be alleged, that, since there is no text expressly authorizing 
the allotment of a share to the thief who has embezzled gold to an amount 
sufficient to cause his degradation from his tribe, the rule for the allotment of a 
share is presumed to be applicable to the case of theft of other effects: but why 
may not the law, which forbids the stealing of gold or the like, be the rather 
considered as relating only to goods appertaining to another, and not common? 
Still, however, there is no proof or authority on which to ground the selection [of 
one of these restrictions in preference to the other.] The answer to this alleged 
objection is as follows : in the legal definition, “ the taking of another’s goods is 
“ theft,” * “ another’s” signifies appertaining to a diferent person to the utter ex- 
clusion of any right of hisown ; for, of two sorts of property, common and several, 
the notion of several property is most readily presented. Therefore the proposi- 


tion is similar to that which provides for the previous performanice of a sacrifice, 


. [preparatory to the sacrifice with the acid asclepias,+] where an oblation, such as 


is presented at the full of the moon, intends particularly the offering of a cake of 
ground rice, as used at the Agnishdma [ene of the ceremonies performed at that 
period, | and not the oblation of liquid butter, as practised at the Updnsu-yaga, 


for this is common te the Agnishéma and to sacrifices bearing other denominations. 


15. Accordingly [since it is not theft,t] there is no censure any where 


aaa ce rent 





Annotations, 


14, An oblation such as is presented at the full of the moon, intends particularly the 
offering of a cake of ground rice.| Two sorts of oblations are commonly used at different 
sacrifices, One, which is the simplest, consists of clarified butter only; the other, termed purod asa, 
is a cake of ground rice kneaded with hot water into the form of a tortoise and roasted on a 
specifick number of potsherds before one of- the consecrated fires ; itis then smeared with clarified 
butter, and presented as a burnt offering in the second consecrated fire. 

15. Accordingly since it is not theft.| The author has, in this disquisition, relied on the 
doctrine of those who maintain a general property vested in the ceparceners over the aggregate 
estate, But, according to his own doctrine of several rights to portions of the estate, it is difficult, 


even with all this laborious argument, to obviate the inference of theft, S’ricrisun’a. 
ee eee ee en ee E E E 


* Ca/tyaya’na, Vide supra, $ 9. + Acwruta, | S’ricrisnm’A 
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expressed in Ba'Lo'ca on such a subject [ viz. in regard to the taking of common 
property.* | 

16. Itis a remark of Ba‘ta, that, as in the instance of green and of black 
kidney beans} in relation to sacrifices, where it might be supposed, that black 
kidney beans would be a fit substitute when green kidney beans are not procur- 
able, but the use of such beans is prohibited by an express passage of scripture 
which declares that black kidney beans are unfit to be employed at sacrifices ; 
so, notwithstanding the taking of that which is, and that which is not, his own, 
being common, } is permitted, still the taking of what exclusively is not his own 
is forbidden: this is puerile; for the definition of theft, as above explained, is 
not applicable [to the case of embezzlement of common property.t ] It cannot 
be affirmed, that black kidney beans are unemployed in sacrifices; although 
ground particles of green beans, intermixed with black beans, be employed : for, 


in such case, mixed black beans appear to be used at the sacrifice. 


17. Thus bas partition of effects concealed by coparceners from each 


other, been discussed. 





Annotations, 
16. Ñ is a remark of Ba‘ta.] In the silence of the commentators, it appears uncertain 
whether this be the name of an author; and whether the person, noticed in the preceding paragraph 


under the name of Ba’to’ca, be intended: or whether the meaning be, ‘ it is the remark of a child 


(bala) ; it is puerile. 


As in ihe instance of green and of black kidney beans.| The author here adverts to the 


reasoning contained in the Mimdnsa 6. 3.6. Vide Métécshard C. 1. Sect. 9. § 11. 
——————————————“—¥S¥_—s_—a—_—_—__—_=_=_£_————————————S TT 
* ACHYUTA and S'riceisan’a, 


_ + Mudga, Phaseolus Mungo, green kidney beans, Masha, Phaseolus max, v, radiatus ; black kidney beans. 
+ S’nicriswn’a, j ` 
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CHAPTER XIV. 


h 


On the ascertainment of a contested partition. 


ee af Tor determination of a doubt, regarding the fact of a partition 


ascertaining the 
faet of parti. 


tion, having been made, is next explained. On that subject Na‘reva says, “If a 


stated by Na- ¢* question arise among coheirs in regard to the fact of partition, it must be ascer- 


* tained by the evidence of kinsmen, by the record of the distribution, or by the 


“ separate transaction of affairs.’’* 


>. Expositionof 2, The mention of kinsmen is intended to show, that, if such be forth- 


coming, other persons should not be made witnesses, Accordingly [since a re- 


A Similar pa- course to other witnesses is forbidden when kinsmen are forthcoming,t | Ya‘s- 
> a 
EFYAWALCY4, T t,e e * s bd 

NYAWALCYA says, “ When partition is denied, the fact of it may be ascertained 


pa 
Annotations, 

1. By the record of the distribution.| Acuyuta and S’ricrisun’a notice a variation in the 
reading of the text bhiga-léc’hyéna, in place of bhága-lé’kyéna. Their exposition of that reading 
is ‘by occupancy or by a writing.’ In the various quotations of this passage in numerous compi- 
lations, no other hint of such a reading has been found: except in Ba’LAm BHaTTa’s commentary 
on the Mitdcshara. 

Jimu’ra-vaHANA makes subsequent mention ($ 5.) of another unauthorized variation of the text, 


pr 


£ NA’repa, 13, 35, + S/micnisun’ a, 
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« by the evidence of kinsmen, relatives and witnesses, and by written proof; or 


« by separate possession of house or field.” * 


3. In the first place “ kinsmen” or persons allied by community of funeral 
oblations, are witnesses, On failure of them, relatives, as signified by the term 
band’hu. In default of these, strangers may be witnesses. For, if they were 
equally admissible, the specifick mention of “ kinsmen” and “ relatives” would 


be unmeaning ; since they are comprehended under the term “ witnesses.” 


A, Hence also S'anc’na says, “ Should a doubt arise on the subject of a 


‘* partition of the wealth of kindred, the family may give evidence, if the matter 
be not knownto the relations sprung from the same race.” “ Relations sprung 
from the same race” are ‘ kinsmen.’ If the matter be not known to them, “ the 
family” or relatives [as the maternal uncles and the rest}] may give evidence : 
but not a stranger [while a person of the family can bear testimony.t| But, if 


these also be uninformed, any other person may be a witness. 


5. Accordingly, kinsmen are stated by Na’repa (§ 1.) as the chief eviden- 
ces: and a different reading, jayctribhih, © persons acquainted with the matter,’ 


[instead of ynydtzbhih, © kinsmen,’| is unfounded. 


6. Next the proof is by written evidence: but written proof is [in general | 
superior to oral testimony: being so declared [by an express passage of law: 
“ Testimony is better than presumption; and a writing is better than oral 


* evidence.’’6 | 


7. In the next place, the proof is by the circumstance of separate transac- 
tion of affairs (§ 1.) as it is stated by Na’repa, * Gift and acceptance of gift, 
cattle, grain, house, land and attendants, must be considered as distinct among 
e separated brethren, as also diet, religious duties, income and expenditure, 


“ Separated, not unseparated, brethren may reciprocally bear testimony, become 











è VYa‘InyvaAwaLera, 2 139, + Firamiiródaya, T S’aicrisen’a, § ACHYUTA and S’nicrisHn’a, 


3, Order in 
which the varia 
ous procis are 
admissible, 


A, A passage af 
S’anc aa CX 
pounded, 


5. The reading 
ef Na’REDA‘’S 
text confirmed, 


6. Written evi- 
dence in this 
case come after 
oral evidence, 


Y. Next pre- 
sumptive proof 
is admitted 3 


as directed by 
NA‘REDA: 


3. And by Vel. 
BasPail, 


3. Ynierpreta- 
tua of ite text, 
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* sureties, bestow gifts and accept presents. Those, by whom such matters are 


éc 


publickly transacted with their coheirs, may be known to be separate ever 


‘“ without written evidence.’’* 


¥ ae 3 sa . bd ? i o 
8. So Vrinaspatr: “ A violent crime, immovable property, a deposite, and 
a previous partition among coheirs, may be ascertained by presumptive proof, 
if there be neither writing nor witnesses. The exertion of force, a blow, or the 


plunder, may be evidence of a violent crime; possession of the land may be 


“ proof of property ; and separate wealth is an argument of partition. They, 


“ who have their income, expenditure and wealth distinct, and have mutual 


í 


a 


transactions of money-lending and traffick, are undoubtedly separate.” 


9. Que brother gives and another accepts, or they have separate house and 
land, or their income and expenditure [of wealth+] and abode are separate ; or, 
when a loan or other affair is transacted by one, another is made witness to if, or 
becomes surety ; or they have mutual transactions of money-lending or the like ; 
or one, having bought certain goods from another person, sells it for tratlick to 
his brother ; in these and similar instances, since any such act can ouly take place 
among divided brethren, a presumption of partition is deduced from it by the 
intelligent, 

amnre TT e Bat O a E) 


Annotations, 


7. With their coheirs.] This is according to the reading of the text, as it is expounded in -the 
Swrittchandricd, But copies of Jimu’ra-va‘uwna exhibit swa-ric?hatah * with their owu wealth,’ 
instead of swa-ricPhéshu < with their coheirs,? or aPha.rict’hin’dm, the correspondent reading which 
eccurs in the Refndcara. As neither Jimu’ri-va’nana, nor his commentators, explain the passage, 
it has heen thought expedient to follow the reading which preserves the best sense. 

8. Exertion of force, a blow &c.]| The commentary of S‘ricrisun a confirms and eX. 
plains the reading, as exhibited in Jimv’'ra-va uasa’s quotation. But, in the Smriti-chandrict, 
the text is read and interpreted cuddnuban@ha ‘a family feud,’ instead of baldnubandha “an 


exertion of force,” and ryághála is expounded ‘ rivalship’ instead of ¢ mark of a blow,’ 





A FTE a eer aronnrmersirponan pepo E n anan a aAa a a Series SR CMY 


* Na’napa, 13, 28, 40, t S’nicrisgan’a, 
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10. Itis not to be concluded from the use of the plural number ia the 


phrase “ by whoin such matters are transacted” (§ 7.), that the concurrence of all 
those circumstances is required. For these texts are founded on reason ; and the 


reason is equally applicable in every several instance. 


Il. By saying “if there be neither writing nor witnesses,” (§§.) it is in- 
timated, that presumptive proof is to be admitted only in default of written and 


eral evidence. 
Te 
Annotations, 
11, By saying “ if there be neither writing nor witnesses.” |] This remark confirms the 
reading of the passage, as exhibited in the text. But, in the Smrtti.chandrtcd, it is read “ if there 


be no witnesses ;” na syur yatra cha sacshinah ; in place of na sydiam putra.sacshinau, 


10. Any one of 
the stated 
prons is saf- 
ficient, 


ll. Presumpe 
tive proof is ade 
mitted for want 
ef direct evis 
dence, 
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CHAPTER XV. 


mee aad 


Peroration. 





}. (RATIFICATION cannot be afforded in this work, to those whose 
comprehension of the principles of the law of inheritance is impeded by sub- 
mission to the authority of teachers: but the author’s labour has been devoted 
to reconcile the doctrines of sages whose intellect was governed by evidence [of 
holy writ. ] 


2. This treatise, composed by Jimu’ra-VA'HANA, should be considered as 
adapted to clear the doubts which arise from the various interpretations of 


preceding authors. 


5. Thus, in the Dharmaratna, or gem of the law, composed by the great 
doctor the fortunate Jimu’ra-va’Hana, the Ddya-bhdga, or law of inheritance, is 
finished. 


gerne enn e e 


Annotations. 


i, The authority of teachers,] As S’xicara.mis’ra and the rest. S’ricnisuw’a. 





Sages whose intellect &c.] AcayurTa and S’ricrisun’a notice another reading of this pas- 
sage, manishd-sambddé, instead of munindm sambadé. According to that reading, the sense is 


sé devoted to reconcile the doctrines of those who attend to proof and demonstration.” 


FINIS. 





THE LAW OF INHER@TANCE, 
FROM THE 
MITACSHARA, 


A COMMENTARY BY VIJNYANESWARA ON THE INSTITUTES 
OF YAJNYAWALCYA. 








CHAPTER I, 
a 


SECTION L 


Definition of Inheritance ; and of Partition.—Disquisition on Property. 


Hvipence, human and divine, has been thus explained with [its 1. Subject pro- 
posed, 


various] distinctions ; the partition of heritage is now propounded by the image 


of holiness, 





annotations, 
1. Evidence human and dioine.] Intending to expound with great care the chapter on inje» 
ritance, the author shows by this verse the connesion .of the first and second volumes of the 


book, Subod’hini, 
The image of holiness] Ya’suyawaucya, bearing ‘the title of contemplative saint (¥og?-?. 


ware,) and here termed the image of holiness ( Yogamurti.) Ba‘bAM.bE AT'S" As 


2, Inheritance 
defined, 


3. u is linea], 
er collateral, 


342. THE.MITACSHARA CHAP. T, 


2. Here the term heritage (ddya) signifies that wealth, which becomes 


the property of another, golely by reason of relation to the owner. 


3. It is of two sorts: unobstructed / apratiband’ha,) or liable to obstrues 
tion (sdpratiband’ ha.) Thiggrealth of the father or of the paternal grand« 
father, becomes the property of his sons cr of his grandsons, in right of their 
being his sons or grandsons : and that is an inheritance not liable to obstruction., 
But property devolves on parents (or uncles,) brothers and the rest, upon the 
demise of the owner, if there be no male issue: and thus the actual existence of 
a son and the survival of the owner are impediinents to the succession ; and, on 
their ceasing, the property devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to obstruction. . The same, 


holds good in respect of their sons and other [descendants. ] 





“Annotations, 


2, Solely by reason of relation.] “ Solely”? excludes any other cause, such as purchase ox 


the dike. “ Relation,” or the relative condition of parent and offspring and so forth, must bé 
understood of that other person, a son OF kinsman, with reference to the owner of the wealth, 
Ba’uaM-BuAT TA, 

” The meaning is this. Wealth, which becomes the property 6f another, (as -a son or other 
person bearing relation,) in right of the relation of offspring and parent or the like, which he 
bears to his father or other relative who is owner of that wealth, is signiĝed by the term heritage, 
Subéd’ hint. 

3. In right of their being his sons er grandsons.] A son and a grandson have property: 
in the wealth of a father and of a paternal grandfather, without supposition of any other cause 
but themselves. Theirs consequently is inheritance not subject to obstruction, Subdd’hiné, 

Property devolves ‘on parents &c.] Vis'we’s’wara-puar’r’a reads ‘ parents, brothers and 
& the rest? (pitri-bhrdtrddindm) and expeunds it * both parents, as well as -brothers and so 
© forth.’ Ba‘zam-ssar’r’a writes and interprets ‘an uncle and a brother or the Jike,’. ( pilrivyfte 
bardtrddindm ;) but notices the .other reading. Both are countenanced by different copies of the 
text, 

T he same holds good in respect of their sons &c,}]} Here the.sons or other descendants of 
the son and grandson are intended, The theaning is this; if relatives of the owner be forthcoming, 


the succession of one, whose relation to the owner was immediate, is inheritance not liable to, 
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4, Partition (vibhdga) is the adjustment of divers rights regarding the. 


whole, by distributing them on particular portions of the aggregate. 


5. Entertaining the same opinion, Na’repa says, “ Where a division cf 
the paternal estate is instituted by sons, that becomes a topick of litigation called 
by the wise partition of heritage.’*- “ Paternal” here implies any relation, 


which is a cause of property. ‘By sons” indicates propinquity in general. 











Grnotations., 


obstruction: but the succession of ‘one, whose relation te ‘the owner was mediate or remote, ig 
inheritance subject to obstruction, if immediate relatives exist, Subdd’hint. 

dn respect of their sons &c.} Meaning sons and other descendants of sons and grandsens, 
as well as of uncles and the rest. If.relatires of the owner be forthcoming, the succession of one, 
whose relation was immediate, comes under the first sort; or mediate, under the second. BALAM. 
BHATT’ A. | 

4, Partition is the adjustment of divers rights.] The adjustment, or special allotment 
gevernily, of two or more rights, vested in sons or others, relative to the whole undivided estate, 
by referring or applying those rights to parcels or particular portions of the aggregate, is what the 
word ¢ partition’ signifies. Subéd'hiné and Ba’tam-pyar’r’s, 

5, §* When a division of the paternal estate,’ §&c.| Considerable variations occur in this 
text as cited by different authors. It is here read paitrasya; and Ba‘Lam-puar ya states the 
etymology of pattra signifying ‘ of or belonging to a father? He censures the reading in the Cal 
pataru, pitryasya, as ungrammatical. It is read in the Madana-ratna, pitrádéh ‘ of a father &c.? 
Other variations occur upon other terms of the text: which is here read fanayath for putrath 3 
calpyaté for pracalpyaté ; and vyaoahára-padam for tad.vivdda.padum, The last is noticed by 
the commentator BA'LAM-BHAT'T'A, A disagreement also occurs respecting the pronoun yatra, for 
Which some substitute yas tu, aud others yat tu. See Jimu’ra-va‘uana C. 1. § 2- 

Paternal here implies §&c.] The meaning, here expressed, is that the word ‘ paternal,” 
as it stands in Na’repa’s text, intends what has been termed [by the author, in his definition of 
heritage, ] ‘ relation to the owner, a reason of property.” Subdd hint. 

It intends any relation to the owner, as before mentioned, which becomes a cause of property: 
and it consequently includes the paternal grandfather and other (predecessors.] The author accorda 
ingly observes, ‘that ‘by sons” indicates propinquity in general ;’ meaning any immediate relae 
tive, BA'LAM-BHATTA. 


a eena a a aaa 


= Na'geoa, [5, 4, 


4, Partition des 
fined, 


5, NAREDBA 
describes this 
head of actiens, 


6. Topicks in- 
cluded ia il, 


What 
perty ? 


ìs pro- 


¥. Does it arise 
from partition, 
or pre-exist? & 
is it inferred 
from spiritual 
or temporal 
proof 3 


&. Property 
gupposed to be 
epiriinal, 
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6. The points to be explained under this [head of inheritance*], are, 
at what time, how,«and by whom, a partition is to be made, of what. The 
time, the manner, and the persons, when, in which, and by whom, it may be 
made, will be explained ia the course of interpreting stanzas on those subjects 


respectively. What that is, of which a partition takes place, is here considered. 


7. Does property arise from partition? or does partition of pre-existent 
property take place? Under this [head of discussion,}] proprietary right is 
itself necessarily explained : [and the question is} Whether property be dedug~ 


cd from the sacred institutes alone, or from other {aud temporal} proof. 


8. [It is alleged, that} the inferring of property from the sacred code alone 


is right, on account of the text of Gavrama; “ An owner is by inheritance, 


Sr rarer ng R R RA 


Annotations, 
7. Does property arise from partilion.] Here the inquiry is twofold: fer the substance, 


which is to be divided, is the subject of disquisition; and the doubt is, whether partition be of 
property, or of what is not property. For the sake of this, another question is considered: Is 
partition the cause ef property, or not? If it be not the cause of property, but birth alone be so; 
then, since property is by birth, it follows that partition is of property. This is one disquisition, 
which the author proposes by the question ‘é does property arise from partition &c.’? Another 
inquiry relates to the subject of property. The author introduces it, saying ** proprietary right is 
explained.” Here the right of property is the subject of discussion: and the dowbt is whether it 
result from the holy institutes only, or be demonstrable by other and temperal proof. That ques. 
Subd’ hini. 


The substance, which is to be divided, is the subject of the first disquisition, Here the question is, 


tion the author proposes, 


whether partition of what is not property, be the cause of proprietary right: and thus right, arising 
from partition, would, not be antecedeut to it, since partition, which becomes the cause of that 
right, had not yet taken place, Or is partition not the reason of property, but birth,alone? and 
thus, since proprietary right thence arose, partition would be of property. This is one disquisi« 
tion, which the author proposes: ‘* Does property arise &c.” He introduces a second question, 
which serves towards the solution of the frst. Ba’nam-saar’?’ A, 

8 Kis alleged thet the inferring of property from the sacred code alone is right.) The 
author here states the opponent’s argument, SubóP hini, 


+ BALAM-BBAT’T’A, + BALAM- BAAT’T Ao 
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purchase, partition, seizure, * or finding- Acceptance js for a Bráhman'a an 
additional mode ; conquest for a Cshairiya; gain for a Vas'ya or S'údra.” f 
For, if property were deducible from other proof, this text would not be perti- 
nent. So the precept, (© A Brékman'a, who seeks to obtain any thing, even 
by sacrificing or by instructing, from the hand of a man, who had taken what 
was not given to him, is considered precisely as a thief ;’’/) which directs the 
punishment of such as obtain valuables, by officiating at religious rites, or by 
other similar means, from a wrongdoer who has taken what was not given to him, 
would be irrelevant if property were temporal. Moreover, were property a 
worldly matter, one could not say “ My property has been wrongfully taken by 
* him ;” for it would belong te the taker. Or, [if it be objected that] the pro- 
perty of another was seized by this man, and it therefore does not become the 
property of the usurper ; [the answer is, | then no doubt could exist, whether it 
appertain to. one or to the other, any more than in regard to the species, whether 
gold, silver, or the like. Therefore property isa result of holy institutes exclu- 
sively. 
a a a AS RS st nw Se 
Annotations. 


On account of the text of Gavrama.] If property were deducible from other, that is from 
temporal, proof, this passage of Gautama’s institutes would not be pertinent, since it would be 
useless if it were a mere repetition of what was otherwise known. BA'LAM-BHAT'T'A. 

Hor it would belong &c.| The thing would belong to the taker; since that relation would be 
alone the subject of perception. BA'LAM-BHAT'T'A. 

Therefore property ts a result of holy institutes exclusively.| If property be werldly, it would 
follow, that, when the goods of one man have been seized by another, should the person, who has 
been despoiled, affirm concerning them, “‘ my property has been taken awdy by this man,” a doubt 
would not, upon hearing that, arise in the minds of the judges, whether it be the property of ene, 
or of the other. -As no doubt exists regarding the species, whether gold or something else, when 
gold, silver, or any other worldly object, is inspected; se none would exist in regard to property, 
for [according to the supposition] it is a worldly matter. But doubt does arise. Therefore it can. 
not be affirmed, that the usurper has no property, Or [the meaning may be this] the opponent, 


who contends that it is not the property of the captor, because that, which has beea seized by him, 








nena 
BONN a et a 


* Apprehensio, yel accupatio, +t Inveatio, $ Gavrana, 10, 39,~43. Vide infia, $ 13. § Menu 3, 349, 





9. But it is tem- 
poral, 
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9. To this the answer is, property is temporal only, for it effects transac- 
tions relative to worldly purposes, just as rice or similar substances do: but thé 
consecrated fire and the hke, deducible from the sacred institutes, do not vive 
effect to actions relative to secular purposes. [tis asked | does not a consecrated 
fire effect the boiliag of food ; and so, of the rest? [The answer is} No- for it 
is not as such, that the consecrated flame operates the boiling of food ; but asa 
fire perceptible to the senses : and $0, in other cases. But, here, itis not through 
its visible form, either gold or the like, that the purchase of a thing is effected, 
but through property only. That, which is not a persou’s property in a thing, 
does not give effect to his transfer of it by sale or the like. Besides, the use of 

EE 


Annotatis, 


is another’s property, must be asked, Is there or is there net, proof, that property is not vested im 
the captor? [The opponent] impeaches the first part of the alternative: ‘* then no doubt could exist 


&c.” The notion is this; As no doubt arises concerning the species, when there is demonstration 


that it is gold or silver; so likewise, in the propesed case, no doubt could arise. Nor is the second 
part of the alternative admissible: for, if no evidence arise, it could not be affirmed, that the captor 
has not property. Omitting, however, this part of the reasoning, the author closes the adversary’s 
argument, concluding that property is deduced solely from the sacred code. Subod hint and Ba’e 
LAM-BHAT’T’ A. 

9. Property is temporal only.] The author proves his proposition, that property is secular, 
by logical deduction. Property is worldly for it effects transactions relative to worldly purposes, 
Whatever does effect temporal ends, is temporal: as rice and other similar substances, Such too is 
property. Therefore, it is temporal. But whatever is not worldly, promotes not secular purposes: 
as a consecrated fire and other spiritual matters. Subéd’ hini. 

For i is not as such that the consecrated flame &c.] A hallowed fire has two characters: 
the spiritual one of consecration; and the worldly one of combustion. It effects the boiling of 
food in its worldly capacity as fires; not in its spiritual one as consecrated, For, if it did so in its 
last mentioned capacity, a secular fire, wanting the spiritual character of consecration, would not 
efect the boiling of food. Therefore the objection does not hold, Then, in the proposed case, 
gold or other valuable would effect the secular purpose of sale and purchase, in its character, of 
goid or the like, not in that of property. The author replies to that objection : “ It is not through 
&¢ its visible form &c.” Besides, the uze of property is observable among barbarians, to whom 
the practice enjoined by the sacred institutes is- unknown: and, since that cannot. be otherwise 
accounted for, there is evidence of property being secular, Subdd’hini, | 
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property is seen also among inhabitants of barbarous countries, who are unac- 
quainted with the practice directed in the sacred code: for purchase, sale, and 


similar transactions are remarked among them. 


10. Moreover, such as are conversant with the science of reasoning, deem 
reculated means of acquisition a matter of popular recognition. In the third 


clause of the Lipsd sútra,* the venerable author has stated the adverse opinion, 
fe ananena a a a ST TSN atta 


Annotations. 


10. The lipså satra,j The sutra, or aphorism, here quoted, is on the desire of acquisition 
(lipsá), and is the second topick (ad’hicaran’a) in the first section (pada) of the fourth book 
(ad’kydya) of apkorisms by Jazmin, entitled Miménsé. Subédhing and BA'LAM-BHAT'T’A, 

In the third clause of the lips& sitra.] In the first clause (varn'aca), the distinction 
between religious and personal purposes is examined. In the second, the inquiry is whether the 
milking of kine and similar preparatives be relative to the person or to the act of religion, In the 
“third, the question examined is whether restrictions, noticed in primeval revelation, as to the means 
-of acquisition, (such as these, ‘let a Brdhman'’a acquire wealth by acceptance or the like, a 
¢ Cshatriya by victory and so forth, and a Vais’ya by agriculture &c.’) must be taken as relative 
to the person or to the religious ceremony [performed by him.] Subéwhini and BA'LAM-BHAT'T'A, 

The position of the adversary is, that, injunctions regarding the means of acquisition concern 
the religious ceremony, through the medium of the goods used by the agent; for, unless that be 
admitted, the precept would be pugatory, because there would be no one whom it affected, Sudo. 
@hint. . 

The meaning is this: As in the case of an acquisition of goods under a precept relative to sacrie 
fice, such as this “ purchase the moon plant,’t the injunction regarding the acquisition of goods 
concerns the religious ceremony; so does the injunction respecting acceptance and other means of 
acquisition, BA'LAM-BHATT'A. | 

The author states an objection to this position of the adversary. The objection is this: the 
question, considered in the third clause of the Lépsd.sdtra, is whether injunctions regarding acqut= 
sition of goods concern the religious ceremony or the person, The opponent’s position is, that 
they concern the ceremony. That is not congruous, For, if the injunctions, regarding acquisition 
of goods, concern the religious ceremony, no property would arise; since property, being 
spiritual, would have no worldly cause to produce it; and no other means,are shown in scripture; 
avd the injunctions regarding acquisition, being relative to the ceremony, are not relative to any 
thing else: thus, for want of property, the religious i would not be complete with that which 
OEE Rh E SES EE.. a E E 


* iimánsú, 4. h 2. 3, + So’ma, Asclepias acida, Roxa, 





10. This donea 
trine ts confirme 
ed by the 4i- 
mansd, 


Statement of 
the opponent's 
opinion, 
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after [obviating] an objection to it, that, ‘if restrictions, relative to the ac 
‘ quisition of goods, regard the religious ceremony, there could be no property, 
E AEN, nner nent aspera eer teren carseat | 
Annotations, 


was not property; and consequently the position, that injunctions, regarding acquisition of goods, 
concern the act of religion, is incongruous, Sudd@hiné. 





He revives the position by answering that objection; and the notion is this: the injunctions, 
regarding acceptance and the like, accomplish property; and they will become relative to the 
religions ceremony through the medium of goods adapted to the performance of the ceremony : 
as the husking of grain, which effects the removal of the chaff, concerns the religious ceremony 
through the medium of clean rice which is adapted to the ceremony, But the wise consider property 
asa worldly matter [resulting from birth,] like the relation of a son to his father. Consequently 
there is no failure in the completion of religious rites [as supposed in the objection. ] 

Admitting, that, because injunctions regarding acquisition concern the religious ceremony, the 
acquisition likewise must relate to the ceremony; does it not follow, since it relates not to any 
thing else, that there is no such thing as property? and would not a failure of the religious 
ceremony ensue? [Wherefore the adversary’s position is erroneous.}] The author states the objec- 
tion and confutes it with derision, Some one has blundered, affirming that acquisition does not 
§ produce property, for it is a contradiction in terms.’ Such is the construction of the sentence; 
and the meaning is this: Acquisition, which is an accident of the acquirer, is a relation between 
two objects [the owner and his own] like that of mother and son. Consequently, there can be 
no acquisition without a thing to be acquired; and it is a contradiction in terms to say ‘ acquisition 
£ does not produce a proprietary right,’ as it is to affirm $ my mother is a barren woman)’ 
Subé@ hint and BA’LAM-BHAT'TA, 

The demonstrated conclusion is, that, since valuables, being intended for every purpose, must 
be relative to the person, restrictions, regarding the acquisition of them, must concern the persom 
also. BA'LAM-BHAT'T'A, 


The purpose of the disquisition under this topick of inquiry is stated, It is interpreted by the 


- Venerable author (Pranna’cars.euru.) The implied sense is this, According to the adversary’s 


Position, there is no offence affecting the person, in violating the injanction, But the religious 
ceremony is not duly accomplished with goods acquired by a breach of the injunction, It is the 
religious ceremony, therefore, which is affected. But, according to the demonstrated doctrine, 
since the restrictions concern the person, the offence is his if he infringe the rule; aud the religious 
ceremony is not affected. Subdd’hini, 
The author, by way of closing the argument, states the result as applicable to the subject pros 


posed. Itis acknowledged by the maintainer of the right doctrine, that even what is gained by 
infringing the rule $ 





, much more what is acquired by other means, is property, Ba’LAM-BuAT ‘T's, 


Otherwise, that is, if a right of property in wealth acquired even by infringing the rule, be not 
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‘since proprietary right is not temporal ;’ [by showing, that] ‘the efficacy 


‘ of acceptance and other modes of acquisition i» constituting.proprietary right, 


CaN 


is matter of popular recognition.’ Does it not follow, ‘if the mode of ac- Objection, 


e quiring the goods concern the religious ceremony, there is no right of property, 


nr 


and consequently no celebration of a sacrifice?’ [Answer] ‘ It is a blunder | T CE 

‘ of any one who affirms, that acquisition does not produce a proprietary right ; 

“ since this is a contradiction in terms.’ Accordingly, the author, Having again The right doc- 
acknowledged property to be a popular notion, when he statesthe demonstrated l 
doctrine, proceeds to explain the purpose of the disquisition in this manner, 


‘ Therefore a breach of the restriction affects the person, not the religions cere- Purpose of the 
cisquisitioa exs 
plained. 


"~ 


mony :’ and the meaning of this passage is thus expounded, * ‘ If restrictions, 


~~ 


respecting the acquisition of chattels, regard the religious ceremony, its 


A 


' celebration would be perfect, with, such property only, as was acquired con- 


~ 


sistently with those rules; and uot so, if performed with wealth obtained by 


n 


infringing thenr; and consequently, according to the adverse opinion, the fault 


h 


would not affect the man, if he deviated from the rule: but; according to the 


5 


demonstrated conclusion, since the restriction, regarding acquisitions, affects 


n 


the person, the performance of the religious ceremony is complete, even with 
‘ property acquired by a breach of the rule; and it is an offence on the part of 
“a man, because he has violated an obligatory rule.’ It is consequently acknow- Deduction, 
ledged, that even what is gained by infringing restrictions, is property : because, 
otherwise, there would be no completion of a religious ceremony. 

Annotations. 


admitted; then, since no property is temporal because the restrictions concern’ the religions ceremony 
fand that, which is thus acquired, does so likewise,] therefore the means of living would be unat- 
tainable, since no temporal property could exist; and consequently there could be no religious 
ceremony, for there would be nobody to perform it. Subdd’hind and Bara M-BHAT’T A, 

en nc ra aa 


* By the commentator on the Mimdash: PRARHA'CARA surnamed hru, 
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CHAP. GI, 

Ii. It should not be alleged, that even what is obtained by robbery and 
oiher nefarious means, would be property. For proprietary risht in such in- 
Stances Is uot recognised by the world; and it disagrees with received practice. 


12. Thus, since property, obtained by acceptauce or apy other (sufficient ] 


means, is established to be temporal ; the acceptance ef alins, as well as other 
[prescribed] modes for a Brdhman‘a, conquest and similar means for a Cska- 
triya, husbaudry and the like for a Vais‘ya, and service and the rest for a Sudra, 
are propounded as restrictions intended for spiritual purposes; and inheritance 
and other modes are stated as means common to all, “ An owner is by inheri- 


tance, purchase, partition, seizure or fiuding.’# 


13. Unobstructed heritage is here denominated “ inheritance.” “ Pur. 


chase” is well known. “ Partition” intends heritage subject to obstruction. 
“ Occupation” or seizure is.the appropriation of water, grass, wood and the like 
not previously appertaining to any other [person as ownert], “ Finding” is 


the discovery of a hidden treasure or the like. ‘If these reasons exist, the 








Annetations. 


11. it should net be alleged, that even what is obluined by robbery.) F property be 


acknowledged in that which is acquired by infringing the restriction, might it not be supposed, that 


cven what is ebtained by robbery and other nefarious means, becomes property? The author 
obviates that objection, It does not become so, He removes the inconsequence of the reason. 


For the employment of it as such ja gale and other transactions is not familiarly seen in- practice. 


BA'LAM-BRAT'TY'A, 

12. Thus since property obtained by acceptance &e.] Property being thus proved to be tem- 
poral, the author successively refutes the several arguments before cited in support of the notion, that 
it is not temporal, BA'LAM-BUAT T'A, 

Common to all.} Iueluding even the mixed classes; DBa’tam-suar‘r’s. 

13, Uf these reasons exist, the person is owner.] If such reasons are known [to exist,] the 
ewneris known. Subédhint and BA'LAM-BUATIA. 

Both commentaries read jnydtéshu jnydyaté 
But copies of the text exhibit játéshu Júyalé 
known.’ 


ee 


* Gawrawa, 10. 39, already sited in § &, 


Ld e] € $ 
swamé, * Such reasons existing, an owner exists. 


swúmý, ‘Such reasons being known, the owner is 


+ Ba LAM-BHAT/Ta,- 
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‘ person is owner.’ If they take place, he becomes proprietor. ‘Fora Brdh- 
‘ mawa, that, which is obtained by acceptance or the like, is additional ;’ not 
common [to all the tribes]. ‘* Additional” is understood in the subsequent 
sentence: ‘fora Cshatriya, what is obtained by victory, or by amercement or 
‘ the like, is peculiar? In the next sentence, “additional” is again understood : 
‘ what is gained or earned by agriculture, keeping of cattle, [traffick,] and so 
‘ forth, is for a Vatsya peculiar; and so is, for a Sudra, that which is earned in 
‘ the form of wages, by obedience to the regcnerate and by similar means.’ Thus 
likewise, among the various causes of property which are familiar to mankind, 
whatever has been stated as peculiar to certain mixed classes in the direct or in- 


verse order of the tribes, (as the driving of horses, which is the profession of 


the Suéas,* and so forth,) is indicated by the word ‘ earned” (nirvisht’a): 


for all such acquisitions assume the form of wages or hire; and the noun (nir- 


sésa ) is exhibited in the Tricdn’d/i} as signifying wages. 


14, As for the precept respecting the succession of the widow and the 
daughters &c.t the declaration [of the order of succession,] even in that 
text is intended to prevent mistake, (although the right of property be a matter 


familiar to the world,) where many persons might [but for that declaration ] 








Annotations, 


Additional.) The meaning of the term is ‘ excellent,” Ba‘Lam-nuar’t’a, 

14, As for the precept respecting the succession.) The author obviates an objection, that, 
if property be a worldly matter, the import of the text here cited is inconsistent, as it provides by 
precept, that the widow and certain other persons shall inherit ou the owner's demise, Sudga 
whint and Ba’Lam-puar’r’A, | 

The declaration of the order of succession. | BA LAM.ERAT'T'A notices as a variation in the 
reading, the words here supplied ; crama.smaran’am ‘declaration of the erder of succession,’ 


instead of smaran’am * declaration.’ 





rae 
* According to a text of Us’anas, from which these words are taken, 
+ The dictionary ef Auera sinma im three books (Cand’as,) The passage kere cited eccers in the 2d book ef 
the dmera cosha. Ch. 4. v. 217. 
t Vide infra C, 2, Bect, 1, $ 1. 
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be supposed entitled to share the heritage by reason of their affinity to the late 


owner. The whole is therefore unexceptionable. 


15, Asfor the remark, that, if property were temporal, it could not be 
said “ my property has been taken away by him;’’* that is not accurate, for a 


doubt respecting the proprietary right does arise through a doubt concerning the 


purchase, or other transaction, which is the cause of that right. 


16. The purpose -of the preceding disquisition is this. A text expresses 
* When Bréhman’as have acquired wealth by a blamable act, they are cleared 
by the abandonment of it, with prayer and rigid austerity.” } Now, if property be 
deducible only from sacred ordinances, that, which has been obtained by accept- 
ing presents from an improper person, or by other means which are reprobated, 
would not be property, and consequently would not be partible among sons. 
But if it be a worldly matter, then evea what is obtained by such means, is pro- 
perty, and may be divided among heirs ; and the atonement abovementioned re- 


gards the acquirer only: but sons have the right by inheritance, and there- 





Annotattang, 


15. As for the remark, that if property were temporal.| The sense is. this: in such a 
ease, the proposition © another’s property has been taken by him’ is simply apprehended from the 
afirmation of the complainant. But that is apprehension, not proof. Accordingly, if it be 
contradicted, a doubt arises respecting the cause of right, Thus, if the complainant declare, 
£ my goods have been taken by him,” and the defendant affirm the contrary, a doubt arises in the 
minds of umpires, whether the thing were unjustly seized by that man, or were fairly obtained by 
purchase or other title: and so, from a doubt respecting a purchase or other cause of property, 
arises a doubt concerning property which is the effect. Subdd’hini. 

16. The purpose of the preceding disqutsition is this} Admitting property to be a worldly 
matter ; still [its nature] seems to be an unfit [subject of inquiry] under the head of inheritance, 
since it matters not whether property be temporal or spiritual. Apprehending this objection, the 


author proceeds to explain the purpose of the disquisition, Suddd’hini. 








* Vide § & 
+ The text is apparently referred ta Meno by the commentator Ba/Lam-BaaT‘T’a; but it is not found is Menu’s 
institutes, A passage of similar import does, however, occur, Ch, 10, y. Ut. 
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fore no blame attaches to them, since Menu declares “ There are seven virtuous 


ri) 


means of acquiring property: viz. inheritance &c.’’# 


17. Next, it is doubted aeia property arise from partition, or the divi- 


sion be of an existent right. 


16. Of these ia, that of property arising from partition is right : 
: for, if 


property were vested by birth alone, the estate would be common to the son asg 


since a man, to whom a son is born, is enjoined to maintain a holy fire 
soon as born; and the father would not be competent to maintain a sacrificial 
fire and perform other religious duties which are accomplished by the use of 


wealth. 


19. Likewise the prohibition of a division of that, which is obtained from 
the liberality of the father previous to separation, would not be pertinent : -since 
no partition of it can be supposed, for it has been given by consent of all parties. 
Bat Na’ REDA does propound such a prohibition: ‘ Excepting what is gained by 
valour, the wealth of a wife, and what is acquired by science, which are three 


sorts of property exempt from partition ; and any favour conferred by a father.” +4 
meme 

annotations, 
18, Is enjoined to maintain a holy Jire.| For it is ordained by a passage of the Véda, that 








& he, who has a son born and who has black [uot grey] hair, should consecrate a holy fire:” and 


the meaning of that passage is this; ‘one who has issue (for the term son implies issue in general ;} 


€ and whose hair is [yet] black, or who is in the prime of life; that is, who is capable; one, it 


£ short, who is qualified; must perform the consecration and maintenance of a holy fire.’ Does not 
this relate to the consecration of sacrificial fires, not to the rise ef property from partition ? Anticis 
pating this objection, he adds *‘ if property were by birth &c.?? The meaning is this : ¢ if property 
S arose from birth alone, a sou would, even at the instant of his birth, have ownership; and since 
f the goods are thenceforward in commen, the father would not be competent to the consecration 
f of sacrificial fires and other religious acts (as funeral repasts, rites on the birth of children, and 
€ other indispensable ceremonies,) which must be performed by the husband and wife, and which 
€ can only be accomplished by expenditure of wealth? Subod’Ainé and BA'LAM-BHAT TA. 

ER gS See re rennet 

@ Menu, 10, 125, + Na’repa, 13. 6. 








17. The first 


question (§ 7,) 
resumed, 


18, Property 
supposed fo a 
risc fram pate 
tition, 


19. The suppose 


sition, that it is 
vested by birth, 
disagrees with 
a passage of 
Na‘aepa exu 
empürg from 


Parties the faa 
thers donatiens, 


90. And witk 
ape which ree 
cognises a hus- 
band's donati- 
eos to his wife, 


21. The excep- 
tien of immova- 
bles does not 
imply property 
hy birth, 


Passages, ex- 
cepting them, 
regard the a8- 
cestrel estate. 


a54 THE MITACSHARA aar. È 

20. So the text concerning an affectionate gift, ( What has been given by 
an affectionate husband to his wife, she may consume as she pleases, when he is 
dead, or may give it away, excepting immovable property ;”*) would not be 
pertinent, if property were vested by birth alone. Nor is it right to connect the 
words “ excepting immovable property” with the terms “ what has been given” 
[in the text last cited ;] for that would be a forced construction by connexion of 


disjoined terms. 


21. As for the text ‘ The father is master of the gems, pearls and corals, 
and of all [other movable property :] but neither the father, nor the grand- 
father, is so of the whole immovable estate ;’+ and this other passage “ By 
favour of the father, clothes and ornaments are used, but immovable property 


may not be consumed, even with the father’s indulgence ;”{ which passages 








Annetattons, 


20, The text ---« would not be pertinent, if property were vested by birth.] For, if 
property were vested at the instant of birth, no such gift could be made; since he would be incom. 
petent even with the consent of the child, and one cannot give away what is common to others, 
Subo@hing and BA'LAM-BBAT'T'A, 

Nor is it right to connect &c.} Is not the text, so far from being in contradiction to the right 
by birth, actually founded on it? for the construction is this ‘ what has been given, excepting im- 
€ movable property, by an affectionate husband to his wife, she may consume as she pleases, when 
“he is dead;’ thus,a right of property by birth being true in regard to immovables, since the gifé 
of them is forbidden; and, by analogy, the same being true of other goods, a gift of wealth other 
than immovables is permitted by the provisions of the law > why then should not this text be pro. 
pounded ? Apprehending that objection, he says ‘* Nor is it right to connect &c.’” The construction 
stated would be requisite : but it is nota proper one; for the style would be involved, if the cona 
struction connect disjoined terms, Subdd’hini. ; 

21. As for the text “ The father is master of the gems &c.”] Apprehending the objection, 
that, since a gift of immovables through partial affection is forbidden by the plain construction of 
two other passages of law, birth and not partition is the cause of property, he obviates it, 
Subéd hind, 

tS 
i oa according to a subsequent quotation (§ 25.) But Na’repa cited by Jimu‘ra-va‘aana (C, 4, Seet, 


t Ya‘snvawateva cited by Jino/ra-va/uana (C, 2 §. 22.) 
t The name of the author is not given with any quotation ef this text, 
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forbid a gift of immovable property through favour: they both relate to im- 
„movables which have descended from the paternal grandfather. When the 
grandfather dies, his effects become the common property of the father and sons; 


but it appears from this text alone, that the gems, pearls and other movables be- 


Jong exclusively to the father, while the immovable estate remains common. 


22. 


partition. Accordingly [since the demise of the owner is a cause of property,” | 


Therefore property is not by birth, but by demise of the owner, or by 


there is no room for supposing, that a stranger could not be prevented from 
taking the effects because the property was vacant after the death of the father 
before partition. So likewise, in the case of an only son, the estate becomes 


the property of the son by the father’s decease ; and does not require partition. 


23. To this the answer is: It has been shown, that property is a matter of 
popular recognition; and the right of sons and the rest, by birth, is most 
familiar to the world, as cannot be denied: but the term partition is generally 
understood to relate to effects belonging to several owners, and does not relate to 
that which appertains to another, nor to goods vacant or unowned. For the 
text of Gautama expresses “ Let ownership of wealth be taken by birth; as 


the venerable teachers direct.’’+ 


94, Moreover the text above cited “ The father is master of the gems, 
* pearls &c.” (§ 21) is pertinent on the supposition of a proprietary right 
vested by birth. Nor is it right to affirm, that it relates to immovables which 

a E 
Annotations, 
93. % Let ownership of wealth &e.”] € By birth alone the heir may take the thing which 


é is denominated ownership of wealth: as the venerable teachers hold.’ Suwdod’hint. 

Ba/tam-puar’r’a notices a variation in the reading; art’ha.swdmitwat, in the ablative case, 
instead of art ha-swámitwam, in the nominative. That reading is found in the Dayatatwa ; and 
the text is there explained in an entirely diferent sense, See Jimu’taeva’mana ©. 1, § 19. 

a aane neee eeen eree eneee, eea a a art Eee 


3 Subé@ hing and BA'LAM-BIAT/R A, t Not found ia Gauraxa’s institutes. 
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have descended from the paternal grandfather : since the text expresses “ neither 


< the father, nor the grandfather.’ This maxim, that the grandfather’s own 


acquisition should not be given away while ason or grandson is living, indicates 
a proprietary interest by birth. As, according to the other opinion, the precious 
stones, pearls, clothes, ornaments and other effects, though inherited from the 
grandiather, belong to the father under the special provisions of the law; so, 
according to our opinion, the father has power, under the same text, to give 


away such effects, though acquired by his father. There is no difference. 


25. But the text of Visuy’v (§ 20), which mentions a gift of immovables 
bestowed through affection, must be interpreted as relating to property acquired 
by the father himself and given with the consent of his son and the rest: for, 
by the passages [abovecited, as well as others not quoted,* viz. | “ The father 
“ is master of the gems, pearls &c.” (§ 21), the fitness of any other but 


immovables for an affectionate gift was certain. 


26. As for the alleged disqualification for religious duties which are 
prescrived by the Véda, and which require for their accomplishment the use of 
wealth, (§ 18) sufficient power for such purposes is inferred from the cogency 


of the precept [which enjoins their performance |. 


27. Therefore it is a settled point, that property in the paternal or ancestrel 
estate is by birth, falthough+] the father have independent power in the 


disposal of effects other than immovables, for indispensable acis of duty and for 


purposes prescribed by texts of law, as gifts through affection, support of the 











Gunstattans, 


27. “ No gift or sale should be made.?| The close of the passage is read otherwise by 
Racuunanpana: © The dissipating of the means of support is censured ;” vrifttdipd vigarhitah, 
instead of na dánan na cha vicrayah. | 
a nr La 


# BA'LAM-BHAT T'A. J Ba‘LAM-BHAT’?’A, 
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family, relief from distress, and so forth: but he is subject to the control of his 
sons and the rest, in regard to the immovable estate, whether acquired by himself 
or inherited from his father or other predecessor ; since it is ordained, “ Though 
immovables or bipeds have been acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons. They, who are 
bern, and they who are yet unbegotten, and they who are still in the womb, 


require the means of support, no gift or sale should, therefore, be made.” * 


28. An exception to it follows: “ Even a single individual may conclude 
a.donation, mortgage, or sale, of immovable property, during a season of 


distress, for the sake of the family, and especially for pious purposes,” 4 


29. The meaning of that text is this: while the sons and grandsons are 
minors, and incapable of giving their consent to a gift and the like; or while 
brothers are so and continue unseparated ; even one person, who is capable, may 
conclude a gift, hypothecation, or sale, of immovable property, if a calamity 
affecting the whole family require it, or the support of the family render it 
necessary, or indispensable duties, such as the obsequies of the father or the 


like, make it unavoidable, 


30. The following passage “ Separated kinsmen, as those who are unsepa- 
rated, are equal in respect of immovables ; for one has not power over the whole, 
to make a gift, sale or mortgage ;”{ must be thus interpreted: «among 
‘ unseparated kinsmen, the consent of all is indispensably requisite, because no 
* one is fully empowered te make an alienation, since the estate is in common :’ 
but, among separated kindred, the consent of all tends to the facility of the 
transaction, by obviating any future doubt, whether they be separate or united : 
it is net required, on account of any want of sufficient power, in the single 
owner; and the trausaction is consequently valid even without the consent of 
separated kingsmen, 
a mmm eee Sara re eet RR a ae 


2 Vva’sa as cited in other compilations. 


$ VRinasrati cited in the Retnécare &e, $ Yrinaspars, as cited in the Retndcara, 
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Sl. In the text, which expresses, that “ Land passes by six formalities; 
by consent of townsmen, of kinsmen, of neighbours, and of heirs, and by gift 
of gold and of water ;”* consent of townsmen is required for the publicity 
of the transaction, since it is provided, that “ Acceptance of a gift, especially of 
“ land, should be publick:’+ but the contract is not invalid without their 
consent, The approbation of neighbours serves to obviate any dispute concern- 


ing the boundary. The use of the consent of kinsmen and of heirs has been 
explained. 


32. By gift of gold and of water.] Since the sale of immovables is for- 
bidden (* In regard to the immovable estate, sale is not allowed; it may be 
mortgaged by consent of parties interested ;”f) and since donation is praised 
(“ Both he who accepts land, and he who gives it, are performers of a holy 
deed, and shall go to a region of bliss;”{) if a sale must be made, it should 
be conducted, for the transfer of immovable property, in the form of a gifts 


delivering with it gold and water [to ratify the donation. } 


33. In respect of the right by birth, to the estate paternal or ancestrel, 


we shall mention a distinction under a subsequent text. (Section 5 § 3.) 


omen 1618191 D <P aas 


SECTION È 


———————— 


Partition equable or unequal.—Four periods of partitiot.—Provision for 
wives.—Hixcluston of a son who has a competence. 


ew 
1. At what time, by whom, and how, partition may be made, will be 
next considered. Explaining those points, the author says, “ When the father 


makes 4 partition, let him separate his sons [from himself] at his pleasure, 
ana 


+ This passage als: ig anonymous. 


* The anthor of this passage is not named. yr , 
+ Brakme-vaiverta-purana,. 


t The origin of this quotation likewise has not been found. 
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« and either [dismiss] the eldest with the best share, or [if he choose] all 


“ may be equal sharers.” * 


9. When a father wishes to make a partition, he may at his pleasure sepa- 


rate his children from himself, whether one, two or more sons. 


3. No rule being suggested (for the will is unrestrained,) the author adds, 
by way of restriction, “ he may separate (for this term is again understood) 
“ the eldest with the best share,” the middlemost with a middle share, and 


the youngest with the worst share. 


4. This distribution of best and other portions is propounded by Menu. 
“ The portion deducted for the eldest is the twentieth part of the heritage, with 
the best of all the chattels; for the middlemost, half of that; for the youngest, 


a quarter of it,”* 


5, The term “ either” (§ 1) is relative to the subsequent alternative “ or 
“ all may be equal sharers.” That is, all, namely the eldest and the rest, should 


‘be made partakers of equal portions. 


6. This unequal distribution supposes property by himself acquired. But, 
if the wealth descended to him from his father, an unequal partition at his 


pleasure is not proper: for equal ownership will be declared. 


T. One period of partition is when the father desires separation, as express- 


ed in the text “ When the father makes a partition.” (§ 1) Another period is 








Annotations. 


2. Separate his children.] Make them. distinct and several by giving to them shares ef the 
inheritance. BA'LAM-BHATTA. 

7. One period of partition is when the futher desires separation.| There are four periods of 
partition. One is, while the father lives, if he desire partition, Another is, when the mother ceases 


to be capable of bearing issue, and the father is not desirous of sexual intercourse and is indifferent 
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& YAINYAWALCYA, 2, 115, 4 Menu, 9, 112, Vide infra, Sect. 3. § 3. 


2. Exposition 
ef the passage, 


8. Distribution 
by the father 
may be unequal, 


4, Meno dea 
scribes this Gia’ 
tribution, 


5. Explanation 
of the close of 
the former test, 


6. The estate 
must have been 
acquired by 
hin: elise the 
rights are œe. 
qual, 


7. Four periods 
of _ partition ; 
let by the fas 
ther’s desire; 


2d on his retir- 
ing from world- 
ly atfairs; 


as is shown by 
Na‘REDA, 


260 THE MITACSHARA CHAP. 1, 


while the father lives, but is indifferent to wealth and disinclined to pleasure, and 
the mother is incapable of bearing more sons; at which time a partition is admis- 
sible, at the option of sons, against the father’s wish : as is shown by Na’rena, 
who premises partition subsequent to the demise of both parents (“ Let sons re- 
gularly divide the wealth when the father is dead ;”*) and adds “ Or when the 
mother is past child-bearing and the sisters are married, or when the father’s 
sensual passions are extinguished.”’+ Here the words “ let sons regularly divide 
‘the wealth” are understood. Gautama likewise, having said ‘ After the demise’ 
of the father, let sons share his estate ;”t states a second period, “ Or when the 
mother is past child bearing ;” | and a third, “ While the father lives, if he de- 
sire separation.” § So, while the mother is capable of bearing more issue, a pars 


tition is admissible by the choice of the sons, though the father be unwilling, if 





sss TD 
Ainotations, 

to wealth; if his sons then require partition, though he do not wish it, Again another period is, 
while the mother is yet capable of bearing issue, and the father, though not consenting to partition, i$ 
old, or addicted te vicious courses, or afflicted with an incurable disease ; if the sons then desire pare 
tition. The last period is, after the decease of the father. Vis’ wr's’wara in the Maduna.Parijate, 

There are four periods of partition in the case of wealth acquired by the father. Vis’ WES wars 
in the Subéd’hint, 

Four periods of partition among sons have been stated by the author (Visnya’ne’s’ wana.) 
which are compendiously exhibited in a twofold division by the contemplative saint (Ya’sNyAWALs 


cya.) Here, three cases may occur under that of distribution during the life of the father: viz. 


_with, or without, his desire for separation: the case of his not desiring it being also twofold; 


viz. Ist, when the mother has ceased to be capable of bearing children and the father is disinclined to 
pleasure &e. 2d, when the mother is not incapable of bearing issue, but the father is disqualified 
by vicious habits or the like. Subdd’hiné, 

The doctrine of the eastern writers [Jisw/ra-ya‘nAnwa &c.] who maintain, that two periods 
only are admissible, the volition of the father and his demise, and not any third period ;% and 
that the text, relative to the mother’s incapacity for bearing more isse, regards the estate of the 
paternal grandfather or other ancestor; is refuted. BA'LAM-BHAT'S'A. 

We hold, that while the father survives and is worthy of retaining uncontrolled power, his will 


alone is the cause of partition, If he be unworthy of such power, in consequence of degradation, 
rr ——————————————————————————E——————E————————————————————————w~ 
+ Na/repa, 13. 2. + Na‘repa, 13. 3. + GAUTAMA, 28. 1. 
|| Gautama, 23, 2 § Gautama, 28, 2, J See Jimu’ra-ya/aana, ©. 1 § 44, 
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he be addicted to vice or afflicted with a lasting disease. That S’anc’na declares : 
“ Partition of inheritance takes place without the father's wish, if he be old, 


disturbed in intellect, or diseased.’’* 


8. Two sorts of partition at the pleasure of the father have been stated ; 
namely, equal and unequal. The author adds a particular rule in the case of 
equal partition; “If he make the allotments equal, his wives, to whom no 
separate property has been given by the husband or the father-in-law, must be 


“ rendered partakers of like portions.”+ 


9, When the father, by his own choice, makes all his sons partakers of 
equal portions, his wives, to whom.peculiar property had not been given by their 
husband or by their father-inslaw, must be made participant of shares equal to 
those of sons. But, if ‘Separate pronerty have been given to a woman, the au- 
thor subsequently directs half a share to be allotted to her: “ Or if any had 
“ been given, let him assign the half.” t 

jeer et 


Annotatis, 


or of retirement from the world, or the like, the soms will is likewise a cause of partition, But, 





in the case of his demise, the successor’s own choice is of course the reason, By this mode, the 
periods are three. Else there must be great confusion, in the uncertainty of subject and accident, 
if many reasons, as extinction of worldly propensities and so forth, must be established collectively 
and aliernatively, Thus the mention of certain reasons in some texts, and the omission of them in 
others, are suitable: for the extinction of the temporal affections, and the other assigned reasons, 
indicate the single circumstance of the father’s want of uncontrolled power ;.since it is easy to esta. 
- blish that single foundation of the texts. Vzramitrodaya, 

When the father’s passions are extinguished.) Jimu’ta.va‘mana’s reading of the passage 
is differents and there are other variations of this text. See note on Jimu’ra-va'HANA. Ch. 1. § 33. 

Partition of inheritance takes place without the father’s wish] A text of a contrary import 
js cited from the same author, by Jimu’ra.vA’uAna. See note on Jimu’ra.va'nana. C. 1, § 43. 

9, The author subsequently directs half a share.| This and the passage cited may be supposed 


to bear reference to a passage which occurs near the close of the head of inheritance (C. 2. Sect. 11. 


§ 34): but the quotation is not exact, and the text relates to a different subject. 





a dla mene PEA | er en py a i PP jp pS POE EEE e NE A a a 


* Ciled as a passage of Harita in the Vyavahara mayite’ ha, 


+ Ya‘snvawatcra, 2, 116, 
t Vide infra, ©, 2 fect, I, § 34, 


Ath on account 
of his disqualt« 
fication : as sta~ 
ted by $'ANa 
CHA, 


8, Provision for 
wives, 


Text of YA. 
NYAWALCYA, 


9. Exposition of 
it, 


The wife shares 
like ason, 


10. Excepting 
the deductions 
for the first bora 
&e, 


But she takes 
her ornaments 
and the house. 
hold furniture, 


11. A trifle may 
be given to a 
son who reeds 
not a full share, 


Text of YaA‘s~ 
NYAWALCYA, 


13, Interpreta- 
tion of the text. 


13, An illegally 
partial distri- 
bution is im- 
preper, 


Text ef Ya/s- 
NYAWALCYA, 


14. Expianati- 
on of the pas. 
Sage, 


969 THE MITACSHARK sites 


10. Bui, if he give the superior allotment to the eldest son, and distris 
bute similar unequal shares to the rest, his wives do not take such portions, but 
receive equal shares of the aggrerate from which the son’s deductions have been 
subtracted, besides their own appropriate deductions specified by Apastamna: 


“ The furniture in the house and her ornaments are the wife’s [property ].”* 


11. To the alternative before stated (§ 1) the author propounds an excepti- 


on: “ The separation of one, who is able to support himself and is not desirous 


“ of participation, may be completed by giving him some trifle.” } 


12. To one who is himself able to earn wealth, and who is not desirous of 
sharing his father’s goods, any thing whatsoever, though not valuable, may be 
given, and the separation or division may be thus completed by the father ; so 


that the children, or other heirs, of that son, may have no future claim of inheri- 


tance. 


13. The distribution of greater and less shares has been shown (§ L). 
To forbid, in such case, an unequal partition made in any other mode than that 
which renders the distribution uneven by means of deductions, such as are 
directed by the law, the author adds “ A legal distribution, made by the father. 


t * X i + go? 
‘ among sons separated with greater or less shares, is pronounced valid.” f 


14. When the distribution of more or less among sons separated by an un- 
equal partition is legal, or such as ordained by the law; then that division, made: 
a aata a ý 

_ Annotations, 

10. The furniture in the heuse &c.] The chairs, and the earthen and stone utensils, and the 
ornaments worn by her, are the wife’s deducted allotment. Haraparrad says the furniture, as 
well as the car, is the father’s ; and the ornaments are the wifes, Ba’LAM-BHATT’A. 

13. In any other mode.) The commentator BA‘LAM-BHAT’?’A prefers another reading, ayal’hd. 
s'datra < not according to law’ instead of anyat?ha ‘in any other mode,’ 


A ee 
a ary pe a oe yb 


* Vide infra, Sect, 3. § 6. 4 KAINYAWALCYA, 2. n7. 
$ XA‘INvawatcya, 2, 117, 4 The scheliast of GAUTAMA, 
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by the father, is completely made, and cannot be afterwards set aside: as is 
declared by Menu and the rest. Else it fails, though made by the father. 
Such is the meaning ; and in like manner, Na’repa declares “ A father, who is 
afflicted with disease, or influenced by wrath, or whose mind is engrossed by a 
beloved object, or who acts otherwise than the law permits, has no power in the 


distribution of the estate.’’* 








Partition after the Father’s decease. 


eRe 


1, The author next propounds another period of partition, other persons as 
making it, and a rule respecting the mode. ‘‘ Let sons divide equally both the 


“ effects and the debts, after [the demise of | their two parents.’’f 


2, After ‘their two parents,| After the demise of the father and mother: 
here the period of the distribution is shown. The sons.) The persons, who 
make the distribution, are thus indicated. Equably.| A rule respecting the 
mode is by this declared: in equal shares only should they divide the effects 
and debts. | 


3. But Meno, having premised “ partition after the death of the father 
and the mother,” t and having declared “ The eldest brother may take the 
patrimony entire, and the rest may live under him as under their father ;’’§ has 
exhibited a distribution with deductions, among brethren separating after the 
death of their father and mother: “ The portion deducted for the eldest is the 


twentieth part of the heritage with the best of all the chattels ; for the middle- 
a A 
* Na’rena, 13, 16, + Yaunvawatcya, 2, 118, } Mune, 9. 104, § Menu, 9. 108, 
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most, half of that; for the youngest, a quarter of it* The twentieth part 
of the whole amount of the property [to be divided,+| and the best of all the 
chattels, must be given [by way of deduction*] to the eldest; half of that, or 
a fortieth part, and a middling chattel, should be allotted to the middlemost : 
and a quarter of it, or the eightieth part, with the worst chattel, to the young- 
est. He has also directed an unequal partition, but without deductions, among 
brethren separating after their parents’ decease ; allotting two shares to the el- 
dest, one and a half to the next born, and one apiece to the younger brothers: 
‘“ Ffa deduction be thus made, let equal shares of the residue be allotted: but, 
if there beno deduction, the shares must be distributed in this manner ; let the 
eldest have double share, and the next bora a share and a half, and the younger 
sons each a share: thus is the law settled.” The author himself*§ has sanc- 
tioned an unequal distribution when a division is made during the father’s lifetime 
(“ Let him either dismiss the eldest with the best share &c.” 9) Hence an un- 
equal partition is admissiblein every period, How then isa restriction introduced, 


requiring that sons should divide only equal shares? 


4. The question is thus answered: True, this unequal partition is found in 
the sacred ordinances; but it must not be practised, because it is abhorred by the 
world ; since that is forbidden by the maxim “Practise not that which is legal, 
but is abhorred by the world, [for**] it secures not celestial bliss :” t} as the 
practice [of offering bulls | isshanned, on account of popular prejudice, notwith- 
standing the injunction ‘ Offer to a venerable priest a bull or a large goat Po 

SS 
Annotations, 
4, As the slaying of a cow is for the same reason disused.| This is a very remarkable 


admission of the former prevalence ef a practice, which is now held in-the greatest abhorrence. 


eeu ———————————— 


*® Menu, 9. 112. + BA'LAM-BHAT'T’A, f Ibid. | Meno, 9, N6—~117, 
§ YA'INYAWALCYA. T Vide Sect. 2. § E +t Subdd'hin? and Ba‘tam-puayr’a, 
tt A passage of Ya‘swvawArcya, according to the quotation of Mirra mis’ra in the Viramitrodaya ; bat ascribed 
to Menu in Ba‘LaM-mga’?’a’s commentary, Lt bes not, however, beeu found either in Menu's or in YaINYAWAL* 
CYA'S institutes, 7 ! ; 
t This also is a passage of Ya’snvawaucy.s, accerdiug to Mirra mis RA’s quetation ; but has not been fouad ip 
the institutes of that author, 
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and as the slaying of a cow is for the same reason disused, notwithstanding the 


Iwecept “ Slay a barren cow as a victim consecrated to Mirra and VARUNA.” * 


5. Itis expressly declared, “ As the duty of an appointment [to raise up 
seed to another, | and as the slaying of a cow for a victim, are disused, so is par- 


Ñtion with deductions [in favour of elder brothers |.’’+ 


6. Apastames also, having delivered his own opinion, “ A father, making 
a partition in his life time, should distribute the heritage equally among his 
sons ;” and having stated, as the doctrine of some, the eldest’s succession to 
the whole estate (“ Some hold, that the eldest is heir ;”)} and having exhibited, 
as the notion of others, a distribution with deductions (“ In some countries, the 
gold, the black kine, and the black produce of the earth, belong to the eldest 
son; the car appertains to the father; and the furniture in the house and her 
ornaments are the wife’s ;f as also the property [received by her] from kins- 
men; so some maintain ;”) has expressly forbid it as contrary to the law; 


and has himself explained its inconsistency with the sacred codes: “Itis records 
tenement ence} 


Annetatins, 


5. The duty of an appointment.] So the term (niyoga.@herma) is here interpreted by the 
author of the Véramitrédaya. But it is explained in the Subdd’hinj, as intending the injunction of 


an observance, such as the offering of a bull &c. 


‘$. In some countries the gold &c.] The sense of the text is this: In certain countries, the 


gold, the black kine, the black produce of earth, as Mésha§ and other dark.coloured grain, or as 
black iron, (for so some interpret the word ;) appertain to the eldest son; the car, and the furniture 
in the house, or utensils such as stools and the like, belong to the father ;|| the jewels worn by her 
are the wife’s, as well as property which she has received from the father and other kinsmen. Such 
respectively are the portions of the eldest son, of the father, and of his wife. Suddq@’hin? ; and 
Harapatra cited by BA'LAM-BRAT'T'A, 








_* A passage of the Féda, as the preceding one is of the Smréii, according to the remark of the SubédAiné and Ba‘ 
LAM-BSAT"7A, 
+ Smriti—sangraha as cited in the Firamitrodaya, 
Phaseolus radiatus, 


t Vide supra. Sect, 2. § 10. 
j See a different interpretation, Sect, 2. § 10, 
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ed in scripture, without distinction, that Meny distributed his heritage among 


his sons.” * 


1. Therefore unequal partition, though noticed in codes of law, should not 
be practised, since it is disapproved by the world and is contrary to scripture. 


For th} reason, a restriction is ordained, that brethren should divide only in 


equal shares, 


8. It has been declared, that sons may part the effects after the death of 
their father and mother. The author states an exception in regard to the mo- 
ther’s separate property ; ‘ The daughters share the residue of their mother’s 


“ property, after payment of her debts.” + 


9. Let the daughters divide their mother’s effects remaining over and above 
the debts ; that is, the residue after the discharge of the debts contracted by the 
mother. Hence, the purport of the preceding part of the text is, that sons 
may divide their mother’s effects, which are equal to her debts or less than their 


amount, 


10. The meaning is this: A debt, incurred by the mother, must be dise 
charged by her sons, not by her daughters; but her daughters shall take her 
property remaining above her debts : and this is fit; for by the maxim “ A male 
child is procreated if the seed predominate, but a female if the woman contri- 


bute most to the feetus ;” the woman’s property goes to her daughters, because 
LL a a A eae eae SST 
Annotations. 


Among his sons.] BA'LAM-BHAT'T'A reads putrén’a ‘son’? in the singular; but all copies of the 





Mitacshard and Subód'hinéi, which have been collated, exhibit the term in the plural (putrébhyah 
sons :”) and so does the Viramitrodeya, quoting this passage from the Mitdeshard. 

8. Sons may divide their mother’s effects, which are equal to her debts or less,] They may 
take the goods and must pay the debts. Ba’Lam-pnar’s’s, 


a el 


* A passage of the Voiltiriya Véde, cited by A’PAsTAMBA 3 as here remarked by BA’LAM-BHAȚ’™I Sa 
t Yaunvawaneva, 2, 118, 
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portions of her abound in her female children ; and the father’s estate goes to his 


sons, because portions of him abound in his male children. 


Jl, On the subject lof daughters*] a special rule is propounded by Gav- 
TAMA: “ A woman’s property goes to her daughters, unmarried, or unpro- 
vided.”+ His meaning is this: if there be competition of married and un- 
married daughters, the woman’s separate property belongs to such of them as 
are unmarried ; or, among the married, if there be competition of endowed and 
unendowed daughters, it belongs exclusively to such as are unendowed : and this 


term signifies ‘ destitute of wealth.’ 


12. In answer to the question, who takes the residue of the mother’s goods, 


after payment of her debts, if there be no daughter? the author adds “ And 


e the issue succeeds in their default.” T 


13. On failure of daughters, that is, if there be none, the son, or other 
male offspring, shall take the goods. This, which was right under the first part 
of the text (“ Let sons divide equally both the effects and the debts ;’’§) is here 
expressly declared for the sake of greater perspicuity. 


rt anf 


Annotations. 
11. Unmarried or unprovided,] The text is explained otherwise by JÍMU'TA-TA'HANA 


(C. 4. Sect, 2. § 13, and 23.) 
Married and unmarried.| Married signifies espoused; unmarried, maiden, Subdd’hiné, 


Endowed and unendowed.| Endowed signifies supplied with wealth; unendowed, unfurnished 
with property, BA'LAM-BHAT TA, 
Se nme 


4 Ba‘LAM-BHAT’T’ Ay t GAUTAMA, 25, 22. t YA'JINYAWALCYA, 2, 118, $ Vide § E 
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SECTION TIV, 


——— 


Effects not liable to Purtition. 


Aaa] 


l. The author explains what may not be divided “ Whatever else is ac- 
quired by the coparcener himself, without detriment to the father’s estate, as 
“ a present from a friend, or a gift at nuptials, doesnot appertain to the coheirs, 
“ Nor shall he, who recovers hereditary property, which had been taken away, 


e wive it up to the parceners; nor what has been gained by science.”* 


2. That, which had been acquired by the coparcener himself without any 
detriment to the goods of his father or mother; or which has been received by 
him from a friend, or obtained by marriage, shall not appertain to the coheirs 
or brethren. Any property, which had descendéd in succession from ancestors, 
and had been seized by others, and remained unrecovered by the father and the 
rest through inability or for any other cause, he, among the sons, who recovers 
it with the acquiescence of the rest, shall not give up to the brethren or other 


coheirs : the person recovering it shall take such property. 


3. If it be land, he takes the fourth part, and the remainder is equally 
shared among all the brethren. So S’anc’Ha ordains “ Land, [inherited | in 
regular succession, but which had been formerly lost and which a single [heir] 
shall recover solely by his own labour, the rest may divide according to their | 


due allotments, having first given him a fourth part.” 


* Ya/snvawareva, 2, 119—120, 
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4. Jn regular succession.) Here the word “inherited” must be under- 


stood, 


5. He need not give up to the coheirs, what has been gained by him, 
through science, by reading the scriptures or by expounding their meaning ; the 


acquirer shall retain such gains, 


6. Here the phrase “any thing acquired by himself, without detriment 
** to the father's estate,” must be every where understood ; and it is thus con- 
nected with each member of the sentence ; what is obtained from a friend, with- 
out detriment to the paternal estate ; what is received in marriage, without waste 
of the patrimony; what is redeemed, of the hereditary estate, withaut expen- 
diture of ancestrel property; what is gained by science, without use of the 
father’s goods. Consequently, what is obtained from a friend, as the return of 


an obligation conferred at the charge of the patrimony ; what is received at a 


marriage concluded in the form termed Asura or the like; what is recovered, 
of the hereditary estate, by the expenditure of the father’s goods; what is earne 
ed by science acquired at the expense of ancestrel wealth; all that must be 


shared with the whole of the brethren and with the father. 


7. Thus, since the phrase “ without detriment to the father’s estate” is in 
Anundtationg, 
4, Inherited must be understood.) The author supplies the deficiency in the text cited by 
The words “ in succession” are in the text; “inherited” must be understood ta complete 
the sense. Syubadhini, 
6. Any thing acquired by hinself.] Here, according to Ba‘tam-pyag’s’a’s remark, elther a 


different reading is proposed (cinchit for anyet,) or an interpretatione of the wordas of the text, 


him, 


‘* whatever else (anyat)? being explained by (cinchit) © any thing.’ 

ft is connected with every other member of the sentence.] More is implied; for the same 
phrase is understoad in every instance, slated in other codes, of acquisitions exempt from partition. 
Subba hini. 

In the form termed Ahura.) For, at such a marriage, wealth js recelyed from the bridegroom 
by the father or kinsmen of the bride. See Menu, 2. 31, 

7. Thus since the phrase &c.] A different reading is noticed by Ba’zamepaar’s‘a f Net 
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every place understood; what is obtained by simple acceptance, without waste 
of the patrimony, is liable to partition, But, if that were not understood with 
every member of the text, presents from a friend, a dowry received at a marriage, 


nd other particular acquisitions, need not haye been specified, 


8. But, it is alleged, the enumeration of amicable gifts and similar acqui- 
sitions is perlinent, as showing, that such gains are exempt from partition, though 
obtained at the expense of the patrimony. Were it so, this would be inconsis- 
tent with the received practice of unerring persons, and would contradict a pas- 
sage of Narena: “He, who maintains the family of a brother studying 
science, shall take, be he ever so ignorant, a share of the wealth gained by 


science,’ * Moreover the definition of wealth, not participable, which is gained 








GZynotations, 


thus; na fafha instead of “ Thus” ¢afhd, It is taken as a distinct sentence ; and is explained as 
intimating, that, on the other hand, amicable gifts and the like, acquired without detriment to the 
patrimony, are not liable to partition. According to this reading and interpretation, that short sene 
tence belongs to the preceding paragraph. 

In the following sentence there seems to be another difference of reading, in the phrase ‘ withs. 
out waste (or with waste) of the patrimony.” But the reading, which is countenanced by the expo. 
sition given in the Subdd’hinz, has been preferred. | 

Since the phrase ‘‘ without detriment to the father’s estate.’| Since that portion of the texd 
is applicable to amicable gifts and other acquisitions which are specified ys exempt from partition, 
therefore, as those acquisitions made at the charge of the patrimony are liable to be shared, so aay 
thing obtained by mere acceptance, not Being included among such acquisitions, must be subject to’ 
partition, though procured without use of the paternal goods. Sudo@hint, 

8. As showing that such gains are exempt from partition.) A difference in the reading of 
this passage, bhajyatzedt (in thé ablative case) instead bhdjyatwayu (in the dative), is mentioned by 
Ba’taw.suar’r’/a: bat he makes no difference in the interpretation, 

Would contradict a passage of Na’repa.) Since the support of the family is here stated aga 
reason for partaking of the property, the right of participation in the gains of science is founded 
en a special cause; and is not a natural consequence of relation as a brother: and the gains of 


cience are not naturally liable to partition, and are therefore mentioned as excepted from distribution, 





nee 
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all 


by learning, 1s so ‘propounded by Ca‘rra’yana: “ Wealth, gained through 
“4 
science which was acquired from a stranger while receiving a foreizn mainte- 


nance, is termed acquisition through learning,” 


9. Thus, if the phrase “ without detriment to the father’s estate,” be 
taken as a separate sentence, any thing obtained by mere acceptance would be 


exempt from partition, contrary to. established ‘practice. 


10. This [condition, that the acquisition be without detriment to the pa- 
trimony,*] is made evident by Mexu: “ What a brother has acquired by his 
Jabour, without using the patrimony, he need not give up to the coheirs; nor 


what has been’ gained by science,” F 
lI. By labour] by science, war or the like: 


12, Is it not unnecessary to declare, that effects obtained as presents from 
friends, and other similar acquisitions made without using the patrimony, are 
exempt from partition: since there was no ground for supposing a partition of 


them? That what is acquired, belongs to the acquirer, and to no other person, 


is well known: but a denial implies the possible supposition of the contrary. ¥ 


13. Here a certain. writer thus states grounds for supposing a partition. 
By interpreting the text, “ After the death of the father, if the cldest brother 
acquire any. wealth, a share of that belongs to the younger brothers; provided 
they have duly cultivated science;”* in this manner, ‘if the eldest, youngest 
* or middlemost, acquire property before or after the death of the father, a share 
* shall accrue to the rest, whether younger or elder;’ grounds do exist for 
supposing friendly presents and the like to be liable to partition, whether or not. 
the father be living: that is accordingly denied.. 
ed 


* Subdd’ hint, 

+ Menu, 9. 208. The close of this passage is read differently by Cuusy-ea-puat/t’a, Jinera-va’nana dc; 
See Jimu’sa-va‘mawa, Ch, 6, Sect. 1, $ 3, 

t Mens, 9, £04, 
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it qgoteds 


]4. Refutation 
ef it & solution 
of the difficulty, 


35, 
solution 
posed. 


Anather 
pro» 


J18, MENU enus 
merates other 
things exempted, 


1%. Exposition 
of the text, 

The apparel af 
the brethren is 


retained by 
them. 
The father’s 


apparel is giyen 
away at his ob- 
Sequies, 

A passage of 
VRIHASPATI 
confirms tins. 


New clothes 
may be distr 
puted, 


18. So of vebis 
cies, 
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14. The argument is erroneous: since there is not here a denial of what 


might be supposed; but the text is a recital of that which was demonstratively 


272 CHA. 1 


true: for most texts, cited under this head, are mere recitals of that which ig 


notorious to the world. — 


15, Qr you may be satisfied with considering it as an exception to what ig 
suggested by another passage, “ All the brethren shall be equal sharers of that 
which is acquired by them in concert: and it is therefore a mere error to 
deduce the suggestion from an indefinite import of the word “ eldest” in the 
text before cited (§ 13). That passage must be jnterpreted as an exception to 
the general doctrine, deduced from texts concerning friendly gifts and the rest, 
that they are exempt from partition, both before the father’s death and after his 


demise, 


16. Other things exempt from partition, have been enumerated by Menu; 
Clothes, vehicles, ornaments, prepared food, women, sacrifices and pious 


acts, as well gs the common way, are declared not liable to distribution.” + 


17. Clothes, which have been worn, must not be divided, What is used 
by each person, belongs exclusively to him; and what had been worn by the 
father, must be given by brethren parting after the father's decease, to the 
person who partakes of food at his obsequies: as directed by Vatuasrans; 
“ The clothes and ornaments, the bed and similar furniture, appertaining to the 
father, as well as his vehicle and the like, should be given, after perfuming them 
with fragrant drugs and wreaths of flowers, to the person who partakes of the 


funeral repast.” But new clothes are subject to distribution. 


18. Vehicles.] The carriages, as horses, litters or the like. Here also, that, 
on which each person rides, belongs exclusively to him. But the father’s must 


be disposed of as directed in regard to his clothes. If the horses oy the like be 


# VRÄHASPATI cited in the Reirácarg, + Meno, 9, 219, 
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numerous, they must be distributed among coheirs who live by the sale of them. 
Jf they cannot be divided, the number being unequal, they belong to the eldest 
-brother : as ordained by Menu; “ Let them never divide a single goat or sheep, 
or a single beast with uncloven hoofs: a single goat or sheep belongs to the first 


þorna.” * 


19. The ornaments worn by each person are exclusively his. Bat what 
has not been used, is common and Kable to partition. _ “Such ornaments, as are 
worn by women during the life of their husband, the heirs of the husband shall 
not divide among themselves: they, who do so, are degraded from their tribe.’’+ 
it appears from the condition here specified (“ such ornaments as are worn,”) 


that those, which are not worn, may be divided. 


20. Prepared food, as boiled rice, sweet cakes and the like, must be 
similarly exempted from ‘partition. Such food is to be consumed according to 


circumstances. 


21. Water, or a reservoir of it, as a well or the like, being unequal [to 
the allotment of skares, | must not be distributed by means of the value; but is 


to be used [by the coheirs] by turns. 
ran eaii a re on 
Annatations, 


18. The number being unequat.| Inequality here signifies insufficlency for shares; not 
{mparity of number. And this is fit. Suppose three horses and three sons: since the number is 
adequate to the allotment of shares, the horses may be divided. Suppose four horses and either 
three or fire sons: since the horses do not answer to the number of coheirs, and cannot be distri. 
buted into shares in their kind, and since a distribution by means of the value is forbidden, and the 


cattle is directed to be given to the eldest brother, the horses may be divided so far as they are 


adequate to the shares, and the surplus shall be given to the eldest. Throughout this title, imparity. 


must be so understood. Suddd hini, 
21. Being unequal.| It is thus hinted, that, if the number be adequate, partition takes place, 


BA'LAM-BHAT'T'A. 





Canana 


* Mexg, 9, 119, t Mexu, 9, 200, 


Cattle may be 
distributed in 
some cases, 

If few, they go 
to the eldest 
brother; con- 
formably ta 2 


-passage of ME- 


NB. 


19. Ornaments 
likewise helong 
to the wearer, 


uncer the text 
of MENU. 


Unworn Opna- 
ments may be 
shared, 


20. Prepared 
food is te be 
censumed, 


21, A well is 
to be used by 
{Urns 


22. Female 
slaves are to la- 
hour fur the 
heirs by turas; 
but concubines 
are nat to be 
shared, 


GAUTAMA fors 
bids it, 


23. Interpreta. 
tion of Yóga & 
Cshéma sacrifi- 
ces & pions acts, 
in the text be- 
fore cited (§ 
16.) 


94, @iber in- 
terpretetions of 
ihe same term. 
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22. The women or female slaves, being unequal [in number, to the shares, | 
must not be divided by the value, but should be employed in labour [for the 
coheirs | alternately. But women (adulteresses or others) ‘kept in concubinage 
by the father, must not be shared by the sons, though equal in number : for the 
text of Gautama forbids it. ‘ No partition is allowed in the case of women 


connected [with the father or with one of the coheirs].”* 


23. ‘Fhe term yogacshéma is a conjunctive compound resolvable into 
yéga and eshéma. By the word yéga is signified a cause of obtaining some- 
thing not already obtained : that is, a sacrificial act to be performed with fire 
eonsecrated according to the Véda and the law. By the term cshéma is deuct- 
ed an auspicious act which becomes the means of conservation of what has been 
obtained : such is the making of a pool or a garden, or the giving of alms else- 
where than at the altar. Both these, though appertaining to the father, or 
though accomplished at the charge of the patrimony, are indivisible ; as Lavea’- 
csui declares. ‘“ The learned have named a conservatory act cshéma, and a 
sacrificial one yéga ; both are pronounced. indivisible :-and so are the bed‘and 


the chair.” 


24. Some hold, that by the compound term yoga-eshéma, those, who 
effect sacrificial and conservatory acts (yéga and eskéma), are intended, as the 
king’s counsellors, the stipendiary priests, and the rest. Others.say, weapons, 


cowtails, parasols, shoes and similar things- are meant. 


a ce aan el 


Annotations. 


22, C Women connected”) Enjoyed, or kept: in concubinage, Subód’hiné. 

Female slaves, being taken fer enjoyment: by any ome of the brethren or coheirs, belong exs 
clusively to him. Harapatra on GAUTAMA. 

24, Some hold.], The interpretation, given by Mg'pua’rr a and the Calpataru, is stated. 


Ba’LaM-BHar’r’ A. 





2 GAUTAMA, 28, 45. 


SECT. IV. ON INHERITANCE. 275 


25. The common way, or road of ingress and egress to and from the house, 


garden, or the like, is also indivisible. 


26. The exclusion of land from partition, as, stated by Us‘anas, (“ Sacri- 
ficial gains, land, written documents, prepared food, water, and dani are 
indivisible among kinsmen even to the thousandth degree ;”) bears reference 
to sons of a Brdhman’a by women of the military and other inferior tribes : for 
it is ordained [by Vaiuaseatr: |] “Eand, obtained by acceptance of donation, 
must not be given to the son of a Cshatriya or other wife of inferior tribe : 
even though his father give it to him, the son of the Brahman’i may resume it, 


when his father is dead.’”’*- 
27. Sacrificial gains] acquired by officiating at religious ceremonies. 


28. What is obtained through the father’s favour, will be subsequently 
declared exempt from partition} The supposition, that any thing, acquired by 
transgressing restrictions regatding the mode of acquisition, is indivisible, has 
been already refuted.f 

29.. It is settled, that-whatever- is‘acquired at the charge of the patrimony, 


is subject to partition, But the acquirer shall, in such a case, have. a double 


share, by the text of Vasisut” ua, “ He, among them, who-has made an acquisi- 


tion, may (ake a dottble portion of it.’’§, 


80. The author propounds an’ exception to that maxim. “ But, if the 


«© common stock be improved, an equal division is ordained.”| 


81, Among unseparated brethren, if the common stock be nnproved or 








Annotations.. 
99, He, among them.) Among the brethren, Subdd'ittnt. 








“© This is a passage. of Vrimaspast, according to the remark of Ba‘tiw-snar‘r’a; and it is cited as euch+by 


Jimera- va‘aana, C. 9, § 19, masts 
t Sect. 6, § 13-16,: t Sect, 1, § 16, § Vasisurna, 17, 42, P Ya‘onvawarcra, 2° 0 


- the 


95. The com. 
mon way is in- 
divisible, 


26. A text of 
Us’anAs, cons 
ceruing land, 


is restricted to 
the case of ins 
ferior SOBs ; 


like a passage 
of Yrinasratt, 


ov, A term in 
text ex- 
plained. 


98, In general 
the father’s do- 
nations to his 
sons are Rot di- 
visibië, 


29. The acqnir- 
er bas a double 
share if the pa- 
trimony have 
been used: 

by the text of 
VASISHT’HA, 


30. Not howe 
ever, where the 
common stock 
is improved, 


3l. Exposition 
of the text of 


YA‘INYAWAL* 
CIA, 


i Grandsons 
share the allote 
ment which 
their deceased 
father would 
bave bad, 


2. Exposition 
of Ya‘nyva-= 
WALCYA’s text, 
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augmented by any one of them, through agriculture, commerce or similar means, 


an equal distribution nevertheless takes place ; and a double share is not allotted 
to the acquirer, 





SECTION YF, 


pemean 
Equal rights of Father and Son in property ancestrel, 
—<— 
1. The distribution of the paternal estate among sons has been shown ; 
the author next propounds a special rule concerning the division of the grand- 
father’s effects by grandsons. “ Among grandsons by different fathers, the 


allotment of shares is according to the fathers.” # 


2. Although grandsons have by birth a right in the grandfather's estate, 
equally with sons; still the distribution of the grandfather’s property must be 
adjusted through their fathers, and not with reference to themselves. The mean- 
ing here expressed is this: if unseparated brothers die, leaving male issue; and 
the number ef sons be unequal, one having two sons, another three, and a third 
four ; the two receive a single share in right of their father, the other three 
take one share appertaining to their father, and the remaining four similarly 


obtain one share due to their father. So, if some of the sons be living and some 
ec 
Annotatians. 

1. Grandsons by different fathers.] Children of distinct fathers; meaning sons of brothers. 
Another reading also occurs: pramita-pitricdndm ‘ whose fathers are deceased,” instead of anécd 
pitricanam ‘* whose fathers are different.” Subdd’hiné, 

Ba’tam-suar’r’A notices another variation of the reading, but with disapprobation ; anéctte 


pitryacandm. It intends the same meaning, though inaccurately expressed. 








* Ya/INYawALcra, 2 124, 
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have died leaving male issue ; the same method should be observed : the surviving 
sons take their own allotments, and the sons of their deceased brothers receive 
the shares of their own fathers respectively. Such is the adjustment prescribed 
by the text, 


3. If the father be alive, and separate from the grandfather, or if he have 
no brothers, a partition of the grandfather’s estate with the grandson would not 
take place; since it has been directed, that shares shall be allotted, in right of 
the father, if he be deceased : or, admitting partition to take place, it would be 
made according to the pleasure of the father, like a distribution of his own 


acquisitions: to obviate this doubt the author says; “ For the ownership of 
- PAE SOOO 
Annotations, 


3. If he be deceased.]. A variation-in the reading and panctuation of the passage is noticed 
by Ba'ram-suarr'a: 4 vibhégó mwásti @Whriyamáné; apitari pitritó bhaga-calpanetyuctatwat,’ 
(instead of vibkágzó mwásti; ad’hriyaméné pitari pitritó &c.) “ partition would not take place, 
«“ if he be living, since it is directed that shares shall be allotted in right of the faiher, if he be 
& deceased.” 

To obviate this doubt the author says.| If the father be alive, and separated from his own 
father, or if, being an only son with no brothers to participate with him, he be alive and not 
separated from his own father; then, since in the first mentioned case he is separate,- no participation 
of the grandson’s own father, in the grandfather’s estate, can be supposed, and therefore, as well 
as because he is surviving, the grandson cannot be supposed entitled to share the grandfather’s 
property, since the intermediate person obstructs: his title: and, in the second case, although the 
grandson’s owa father have pretensions to the property, since he is not separated, still the participa. 
tion of the grandson in his grandfather’s estate cannot be supposed, for his own father is living; 
hence no partition of the grandfather’s effects, with the grandson whose father is living, can take 
place in any circumstances, Or, admitting that such partition may be made, because he has a 
right by birth; still, as the father’s superiority is apparent, (since a distribution by allotment to 
him is directed, when he i+ deceased; and that is more assuredly requisite, if he be living :} it 
follows, that partition takes place by the father’s choice and that a double share belongs to him. 
Subod' hint. 

For the ownership of father and son.) The Calpataru and Apara’rca read ‘* The owner. 
SS ship of both father and gon” instead of ‘¢ For the ownership of father and son: chobhayóñ 


instead of chaiva hi, 


8, The right of 
father & son ia 
property ances- 
trel, is equal. 
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ay Va¢cNy bwWats 
evs s fest, 
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QUAL, F, 


“ father and son is the same i 


niand, which was acquired by the grandfather, 


“ or in a corrody, ar in chattels [which belonged to hin.” |* 


4. Land] a rice field or other ground. A corrody] So many leaves 


receivable froman nlantation of b 


beile pepper, or so many nats from an orchard of 


areca. Chattels] geld, silver, or other movables 


5. In such property, which was acquired by the paternal grandfather, 
through acceptanee of gifts, or by conquest or other means [as commerce, agri- 
culture, or service,} | the ownership of father and son is notorious: and therefore 


partition does take place. For, or because, the right is equal, or alike, therefore 


partition is net restricted to be made by the father’s choice; nor has hea double 
share, 


6, Hence also it is ordained by the preceding text, that “the allotment of 


se 


shares shall be according to the fathers,” (§ L) although the right be equal, 


7. The first text ‘ When the father makes a partition &c.” (Sect. 2.§ L) 
relates to property acquired by the father himself. So does that qich ordainsa 
double share : 


33h 
self,” t 


“ Let the father, making a partition, reserve two shares for hime 
The dependence of sons, as affirmed in the following passage, 
“ While both parents live, the control remains, even though they have arrived at 
old age ;”§ must relate to effects ac equired by the father or mother. This 


other passage, “ They have not power over it (the paternal estate) while their 


parents live ;”|| must also be referred to the same subject. 


NN e e 


Gynetations, 


A, Betle pepper.] Piper betle, Linn. Betle leaf, 
Areca,| Areca Faufel, Gort. Betle-nut, 


A a TT 
eaae SSSR STR SSE PNA AST SOS OA GES a 
Q 
* YA‘INYAWALCYA, 132, + BA‘LAH-BAAT’T’A, t Na‘arna, Pe Ra’ AmA 
§ The remainder oft tiis passage has not been found ; nor is the text cited in other compilati ODE SP AE ER 


accribes it to Meno ; but it is not found ip his institutes, 
t Menu, 9, 204, į 
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8. Thus, while the mother is capable of bearing more sons, and the father 
retains his worldly aficctions and does not desire partition, a distribution of the 


grandfather’s estate does nevertheless take place by the will of the son. 


9. So likewise, the grandson has a right of prohibition, if his unseparated 
father is making a donation, ora sale, of effects inherited from the grandfather : 
but he has no right of interference, if the effects were acquired by the father. 


On the contrary, he must aequicsce, because he 1s dependant., 


10. Consequently the difference is this: although he have a right by birth 
in his father’s and in his grandfather’s property; still, since he is dependant on 
his father in regard to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce in the father’s dis- 
posal of his own acquired property : but, since both have indiscriminately a right 
in the grandfather’s estate, the son has a power of interdiction [if the father be 


dissipating the property.* | 


ul. 


with his sons, at their pleasure, the effects acqúired by the paternal grandfather ; 


Menu likewise shows, that the father, however reluctant, must divide 


declaring, as he does (“ If the father recover paternal wealth not recovered by 
his coheirs; he shall not, unless willing, share it with his sons; for in fact it 
was acquired by him:’’)+ that, if the father recover property, which had been 
acquired by an ancestor, and taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his inclination, with his sons ; 


any more than he need give up his own acquisitions. 


& Subed'hing. + Merv, 9. 209, 
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father, 
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SECTION YVI, 





Rights of a posthumous son and of one born after the partition. 


mea Es 


1. How shall a share be allotted to a son born subsequently to a partition 
of the estate? The author replies ‘“ When the sons have been separated, one 


who is [afterwards] born of a woman equal in class, shares the distribution, ™ 


2, The sons being separated from their father, one, who shall be afterwards 
born of a wife equal in class, shall share the distribution. What is distributed, 
is distribution, meaning the allotments of the father and mother : he shares that ; 
in other words, he obtains after [the demise oft] his parents, both their por- 
tions : his mother’s portion, however, only if there be no daughter ; for it is de- 
clared that “ Daughters share the residue of their mother’s property, after pays 


s ment of her debts.” $ 


3, Butason by a woman of a different tribe, receives merely his own 


proper share, from his father’s estate, with the whole of his mother’s property 


[if there be no daughter.§] 
eae 
Grmotations, 
®, If there be no daughter.] Bat, if thore be a daughter, the son does not take his mother’s 


portion, Subod’ hint. 
3. His own proper share.| See Section 8. 
From his father’s estate. | BA'LAM-BHAT'T'A here notices a different reading; peryam in 


the accusative, for pifrydt ia the ablative; and afterwards, médérécan ‘f maternal’? for mile 


€ his mother’s.” ‘The sense is not materially affected by these variations. 
La ae a aaa a ae 


* Ya/suvawarcya, 2 123. l + BUTAH-IBRAYT'Ag 
+ YA'JINYAWALCYA, 2 113, Vide supra, Sect, 3, § 8, § Subod' hint, 
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4. The same rule is propounded by Menu: “ A son, born after a division, 
shall alone take the parental wealth.”* The term parental (petryam) must 
be here interpreted ‘ appertaining to both father and mother :’ for it is ordained, 
that “ A son, born before partition, has no claim on the wealth of his parents ; 


nor one, begotten after it, on that of his brother.” 4 


5, The meaning of the text is this: one, born previously to the distribution 
ef the estate, has no property in the share allotted to his father and mother who 
are separated [from their elder childrent |; nor is one, born of parents separated 


[from their children], a proprietor of his brother’s allotment. 


6. Thus, whatever has heen acquired by the father in the period subse- 
quent to partition, belongs entirely to the son born after separation. For it is so 
ordained: ‘ All the wealth, which is acquired by the father himself, who has 
made a partition with his sons, goes to the son begotten by him after the par- 


tition: those, born before it, are declared to have no right.’’§ 


7. But the son, born subsequently to the separation, must, after the death 
of his father, share the goods with those who reunited themselves with the father 
after the partition: as directed by Menu; “ Ov he shall participate with such 


of the brethren, as are reunited with the father.’’| 


§. When brethren have made a partition subsequently to their father’s 


demise, how shall a share be allotted to a son born afterwards? The author 


ooo 


Annotations, 


4, On the wealih of his parents.) This passage, being read differently by Jimu’TA.vA’HANA 
(Ch. 7. § 5.), who writes pitryé ‘¢ parental or paternal’? instead of pitroh < of both parents,” 
is not less ambiguous according to that reading, than the text cited from Mexv. 

1) 


5, In the share.] Ba’tam-puar’s’a censures another reading, vidhdgé “ in the division; 


for bhagé ** in the share.” 





t Ta‘ LiM-BHAT’T’A, 


* Meny, 9, 216, + VRIRASPATI, 
} Mexu, 9, 2hu, 


§ Vrisasraty, See Jinvra-va ‘gana, Ch, 7. § 6, 


4. Passages “Of 
Mex; and Ñ ni- 
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inport. 


5. Exposition 
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cited, 
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however witk 
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“> 
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cYA, 


§, Expesition 
of the text, 
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for him, out of 
the = allotments 
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replies “ His allotment must absolutely be made, out of the visible estate 


“ corrected for income and expenditure.” *# 


9. A share allotted for one who is born after a separation of the brethren, 
which took place subsequently to the death of the father, at a time when the 
mother’s pregnancy was not manifest, is “ his allotment.” Bat whence shall 
it be taken? The author replies, “ from the visible estate” received by the 
brethren, “ corrected for income and expenditure.” Income is the daily, monthly 
or annual produce. Liquidation of debts contracted by the father, is expen- 
diture. Out of the amount of property corrected by allowing for both income 


and expenditure, a share should be taken and allotted to the [posthumous son.] 


10. The meaning here expressed is this: Including in the several shares the 


income thence arisen, and subtracting the father’s debts, a small part should be 
sae 
Annotations, 
8. Absolutely.] The particle vé is here employed affirmatively. 
allotment for them should be made only from the yisible estate corrected for income and expenditure. 
Subod hini. 


9. His allotment.) The pronoun “ his” refers to the son born after partition. 


The meaning is, that an 


Subid hing. 
Corrected for income and expenditure.] If agriculture or the like have been practised by 
the brethren with their several shares after separation, the gain is “income.” The payment of the 
father’s debts, the support of their own families, and similar disbursements constitute ‘* expendia 
ture.” Counting the income in the shares, and deducting the expenditure from the allotments, 
as much as may be in each instance proper, should be taken from each portion, and an allotment 
Be thus adjusted for a son born of a pregnancy which existed at the moment of the father’s decease, 
as well as at the time of the partition, though not then manifest. Subod@hini. 

10, Including in the several shares &c.] It is the patrimony though divided, as much as when 
undivided. Since then the offspring, though yet in the mother’s womb, is entitled to a share of the 
father’s goods, as being his issue, therefore that offspring is entitled to-participate in the gain arising 
out of the patrimony. Here again, if it be a male child, he hasa right to an equal share [ with others 
ef the same class]. But, if a female child, she participates for a quarter of the share due to a bro- 
ther of the same rank with herself. This, which will be subsequently explained, should be here un. 


derstood. Subód’' hini. 
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taken from the remainder of the shares respectively, and an allotment, equal to 
their own portions, should be thus formed for the [posthumous] son born after 
partition. 


11. This must be understood to be likewise applicable in the case of a ne- 
phew, who is born after the separation of the brethren ; the pregnancy of the bro- 


iher’s widow, who was yet childless, not having been manifest at the time of the 
partition, 


12, Bat, if she were evidently pregnant, the distribution should be made, 
after awaiting her delivery ; as Vasisu1’H4 directs, “ Partition of heritage [takes 
place] among brothers [having waited] until the delivery of such of the women, 
as are childless [but pregnant ].”* This text should be interpreted, ‘ having 


< waited until the delivery of the women who are pregnant.’ 
= eee ee 
Annotations, 


11. Who was yet childless,| This is according to the reading and interpretation followed by 
BA'LAM-BHAT'T'A, He notices, however, another reading, (aprajasya instead of aprajasi,) which 
gonnects the epithet of 44 childless’? with the brother. 

12. Such of the women as are childless but pregnant.) VA'CHESPATI-MIS'RA connects the 
word * women” (or ‘ wives’) with the term ‘* brothers.” The Culpataru, and other compilations, 
also understand the wives of brothers to be meant; but, in the Smriti-chandricd, the passage is 
interpreted as relating to the widows of the father. All concur in explaining it as meant of pregnant 
widows. 

This text should be interpreted.| The most natural construction of the original text is Par. 
€ tition of heritage is among brothers and women who are childless; until the birth of issue’ The 
authors of the Calpataru and Chintdman’i follow that interpretation, and conclude that f a share 
should be set apart for the widow who is likely to have issue (being supposed pregnant): and, 
c yhen she is delivered, the share is assigned to her son, if she bear male issue; but, if a son be not 
¢ born, the share goes to the brethren, and the woman shall have a maintenance.’ The author of the 
Smriti.chandricd acknowledges that to be the natural construction of the words; but rejects the 
consequent interpretation, because it contains a contradiction, and because widows are not entitled to 
| participate as heirs. He expounds the text, nearly as it is explained in the Mitdcsharé, viz. © Among 
nn 


* The first part of this passage corresponds with a text of Vasrsnr'na’s institutes (17, 36.) ; but the sequel of it is 
got to be found in that work, 
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IS. It has been stated, that the son, born after partition, takes the whole of 
his father’s goods and of his mother’s.* But if the father, or the mother, affee- 
tionately bestow ornaments or other presents on a separated son, that gift must 
not be resisted by the son born after partition ; or, if actually given, must not he 
resumed, So the author declares: “ But effects, which have been given by the 


“ father, or by the mother, belong to him on whom they were bestowed.” t 


14, What is given (whether ornaments or other effects,) by the father and 
by the mother, being separated from their children, to a son already sepa- 


rated, belongs exclusively to him; and does not become the property of the son 
born after the partition. 


15. By parity of reason, what was given to any one, before the Separation, 


appertains solely to him, 


16. So, among brethren, dividing the allotment of their parents who were 
separated from them, after the demise of those parents, (as may be done by the 
brothers, if there be no sen born subsequently to the original partition ;) what 
had been given by the father and mother to each of them, belongs severally to 


each, and is shared by no other. This must be understood. 








Annotations, 


€ brothers, who have continued to live together, until the delivery of the childless but pregnant 
“ widow, partition of heritage takes place after the birth of the issue, when its sex is known; and 
* does not take place immediately after the obsequies,? Vis’we's' WARA-BHAT T’A, in the Madana: 
Púrijáta, exhibits a similar interpretation: © Partition takes place after awaiting the delivery of 
‘ widows who are evidently pregnant.’ 

a TY 


# Vide supra. § 1,—§ 7. t Ya‘unrawatcra, 2. 124, 
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SECTION VU, 


eue 


Shares allotted to provide for widows and for the nuptials of unmarried 
daughters. — The initiation of uninitiated brothers defrayed out 
of the joint funds, 
mas nete 


1. When a distribution is made daring the life of the father, the partici- 
pation of his wives, equally with his sons, has been directed. (‘ If he make the 
“ allotments equal, his wives must be rendered partakers of like portions.” *) 
The author now proceeds to declare their equal participation, when the separa- 
tion takes place after the demise of the father: ‘ Of heirs dividing after the 


** death of the father, let the mother also take an equal share.’’+ 


2 Of heirs separating after the decease of the father, the mother shall 
take a share equal to that of a son; provided no separate property had been 


given to her. But, if any had been received by her, she is entitled to half a 


share, as will be explained. 


3. If any of the brethren be uninitiated, when the father dies, who is com- 


petent to complete their initiation? The author replies: “ Uninitiated brothers 
or a OT TSS TSS SRR e 


Annotations, 


%, Provided no separate property had been given.) Peculiar property of a woman ( Sirén 
dhana.) Vide C. 2 Sect. 11. § 1 
3. Initiation] Sanscára; a succession of religious rites commencing on the pregnancy 


of the mother and terminatiog with the investiture of the sacerdotal thread, or with the return of the 


student to his family and finally his marriage. 
ee 


£ Section 2, § 8, + Yatonvawaucya, 2, Led, $ Vide ©, 2, Sect, Lt, § 34, 
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“ should be initiated by those, for whom the ceremonies haye been already come 
“ pleted.”* 


4. By the brethren, who make a partition after the decease of their father, 


the uninitiated brothers should be initiated at the charge of the whole estate, 


5. In regard to unmarried sisters, the author states a different rule: “ But 
ce 48 = ia bd re . e p 
sisters should be disposed of in marriage, giving them as an allotment, the 


“ fourth part of a brother’s own share.”+ 


6. The purport of the passage is this: Sisters also, who are not already 


married, must be disposed of, in marriage, by the brethren, contributing a 








Annsiations, 

A, By the brethren whe make a partition &c.| By such, for whom all the initiatory ceremo, 
nies, including marriage, have been completed. BA’'LAM-BHAT'T'A, 

After the decease of their father.| In like manner, while the father is living but disqualified by 
degradation from his tribe or other incapacity, if the brethren be themselves the persons whe make 
the partition, the same rule must be understeed in regard to the initiation of brothers at the charge 
of the common stock. BA'LAM-BHAT'T'A, 

6. The purport of the passage is this.| As commentators disagree in their interpretation of 
the text, and a subtile difficulty does arise, the author proceeds to show, that his own exposition, 
and no other, conveys the real sense of the passage. Taking the phrase é the uninitiated should 
be initiated” as here understood frem the preceding sentence (§ 3), he expounds the text: ‘ Sisters 
also, who are not already married &c.’ 

Some thus interpret the words ‘‘ own share: < After assigning as many shares as there are Dros 
é thers, a quarter part should be given to a sister, out of their several allotments: s0 that, if there be 
€ two or more sisters, a quarter of every share must be given to each of them.’ 

But others thus expound those terms: ‘ Deducting a quarter from each of their shares, the bro 


© thers should give that to a sister. If there be two or more sisters, they and their brothers shall 


< respectively take the same subtracted share [and residue :] and no separate deduction shall be made 


€ | for each,’ ] 
Both interpretations are unsuitable: for, according to the first, if there be one brother and seven 


or eight sisters,t nothing will remain for the brother, if a quarter must be given to each sister; Or, 


OOOO SS SSS Senet 


* Yarswvawatcra, 2. 125,. + Ya/snvawareva, 2, 125, 
+ If there be four sisters, nothing will remain for the brother; if there be a greater number, the allotment ef ẹ 


quarter to each ‘ip impossible, C. 
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fourth part out of their own allotments. Hence it appears, that daughters also 


participate after the death of their father. ‘Here, in saying “of a brother’s 
own share,” the meaning is not, that a fourth part shall be deducted out of the 
portions allotted to each brother, and shall be so contributed ; but that the girl 
shall be allowed to participate for a quarter of such a share as would be assign- 
able to a brother of the same rank with herself. The sense expressed is this: if 
the maiden be daughter of a Brahman‘, she has a quarter of so much as is the 


amount of an allotment for a son by a Brahman’i wife. 


7. For example, if a certain person had only a Bráhmawi wife, and leaves 
one son and one daughter; the whole paternal estate should be divided into two 
parts, and one such part be subdivided into four : and, the quarter being given to 


the girl, the remainder shall be taken by the son. Qr, if there be two sons and 


one daughter, the whole of the father’s estate should be divided into three parts ; 
and one such part be subdivided into four: and, the quarter having been given to 


ike girl, the remainder shall be shared by the sons. But, if there be one son and 


[eeaeee re an, Sa a erect er a Se re P| 
Gunotattons, 


df there be one sister and many brothers, the sister has a greater allotment than a brother, if a quars 
ter -must be given to her by each of her brothers; and this is inconsistent with a text, which indi. 
cates, that a daughter should have less than a son, 

Under the second exposition, if there be one sister and numerpus brothers, the same objection 
arises, which was before stated ; or, in the case of one brother and seven or eight sisters, suppose 
the amount of the brother’s share to be a nishca, the quarter of that is very inconsiderable, and 
the allotment of shares out of it is still more trifling: the terms of the text ‘* giving them, as an allot. 
ment, the fourth part,’ (§ 5) would be impertinent; or, admitting that the precept is observed, 
still there would be an inconsistency, i 

But, according to our method, since each sister has exactly a quarter of a share, there is now 
thing contradictory to the terms of the text, ‘* a fourth part” (§ 5). Subod’hini. 

7. Divided into two parts, and one such part... into four.] If the text were not so expli- 
cit, it might have been rather concluded, that the estate should be divided inte five parts ; one for 
the sister, and four for the brother: which would be exactly an allotment of a quarter of the amount 
of a-brother’s share to a sister. Bat, according to the distribution exemplified in the text, the sister 


Teceiyes one quarter of that which she would have received, had she been male instead of female. It 
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two daughters, the father’s property should be divided into thirds, and two shares 
be severally subdivided into quarters: then, having given two [quarter] shares 
to the girls, the son shall take the whole of the residue. It must be similarly un- 


derstood in any case of an equal or unequal number of brothers and sisters alike 
in rank. 


8. But, if there be one son of a Brihman’i wife and one daughter by a 
Cshatriyd woman, the paternal estate should | be divided into seven parts; and 
the three parts, which would be assignable to the son of a Cshatriyd woman, must 
be subdivided by four: then, giving such fourth part to the daughter of the Csha= 
triya wife, the son of the Brdhman‘i shall take the residue. Or, if there be two 
sons of the Brahman‘t and one daughter by the Cshatriyad wife, the father’s 
estate shall be divided into eleven parts ; and three parts, which would be assign- 
able to a son by a Cshatriya wife, must be subdivided by four: having siyen 
such quarter share to the daughter of the Cshatriyd, the two sons of the Brah- 
man’i shall share and take the whole of the remainder. Thus the mode of dis+ 
tribution may be inferred in any instance of an equal or unequal number of bros 


thers and sisters dissimilar in rank. 


9, Nor is it right to interpret the terms of the text (“ giving the fourth 


part” § 5) as signifying ‘ giving money sufficient for her marriage,’ by considers 





EEE 
Annotations. 

is, however, in the instance first stated, a seventh only of what her brother actually reserves for 

himself, 

This ig consonant to Mx’p’HA’trr’st’s interpretation of a parallel passage of Menu :* where he 
observes, that ‘if the maiden sisters be numerous, the portions are to be adjusted at the fourth part 
t of an allotment for brother of the same class: thus the meaning is, let the son take three parts, 
© and let the damsel take the fourth.’ 

9, For her marriage.| Sanscára (§ 3.) signifies, in this instance, marriage: since the previe 
ous ceremonies are not performed for females, but only for male children, Subod’hint &c. 


I tI aa aaa aa. inni 
& Vide infra, § 9, 
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ing the word “ fourth’ as indefinite. For that contradicts the text of Menu 
‘ To the maiden sisters, let their brothers give portions out of their own allot- 
ments respectively: to each the fourth part of the appropriate share ; and they, 


who refuse to give it, shall be degraded.” * 


10. The sense of this passage is as follows. Brothers, of the sacerdotal and 
other tribes, should give to their sisters belonging to the same tribes, portions out 
of their own allotments; that is, out of the shares ordained for persons of their 
own rank, as subsequently explained.+ They should give to each sister a quar- 
ter of their own respective allotments. Itis not meant, that a quarter should be 
deducted from the share of each and be given to the sister. But, to each maiden, 
should be severally allotted the quarter of a share ordained. for a son of the same 
class. The mode of adjusting the division, when the rank is dissimilar and the 
number unequal, has been stated: and the allotment of such a share appears to be 
indispensably requisite, since the refusal of it is pronounced to be asin: “ They, 


who refuse to give it, shall. be degraded.” (§9.)- 


il. Tf it be alleged, that, here also, the mention of a quarter is indetermi- 


nate, and the allotment of property sufficient to defray the expenses of the nupti- 
als is all which is meant to be expressed : the answer is, no; for there is not any 
proof, that the allotment of a quarter of a share is indefinite in both codes; and 


the withholding of it is pronounced to be asin. 
S 
Annotations, 

“ Out of their own allotments respectively.’ | A difference in the reading of this passage is 
remarked in the noctes on Jimu“ra-va’Hana (C. 3. Sect. 2, § 36). A further variation occurs in 
the commentary by Max’p’HA’rit’ur, who reads Swabhyah swabhyah “ to their own. sisters 3 
that is, f sisters of their own classes respectively.’ 

“© To each the fourth part of the appropriate share.’’} This part of the text is understood 


differently by Jimu’ra-va‘nana,. C. 3, Sect. 2 § 36, 


11. In both codes.) In the text of YA'JINYAWALCYA and in that of Menu. Subéd’hini, 


Pronounced ‘to be a sin. | In Menv’s text. (§ 9.) BA'LAM-BHAT'T’A. 
ee Sa aad 


* Meng, 9. 118, + Sect, & § 4, 
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12, As for what is objected by some, that a sister, who has many brothers, 
would be greatly enriched, if the allotment of a [fourth*] part were positively 
meant; and that a brother, who has many sisters, would be entirely deprived of 
wealth ; the consequence is obviated in the manner before explained :} it is 
xot here directed, that a quarter shall be deducted out of the brother’s own share 


and given to his sister; whence any such consequence should arise. 


13. Hence the interpretation of Me'p’na’tit’u1 who has no compeer, 


as well as of other writers, who concur with him, is square and accurate; not 


that of Baa’rucnr. 


14. Therefore, 


participates in the inheritance. But, before his demise, she obtains that only, 


after the decease of the father, an unmarried daughter 


whatever it be, which her father gives ; since there is no special precept respecting 


this case. Thus all is unexceptionable. 


erm HOS DEP DIDO 


SECTION YIL 





Shares of Sons belonging to different tribes, 


Cee ed 


l. The adjustment of a distribution among brothers alike in rank, whether 


. made with each other, or with their father, has been propounded in preceding 








Annotations. 
13, Who has no compeer.] Who is independent of control. 


This commentator treats Asahdya as an epithet of the author next named (Me’p’sa’riT'nt.) 


Ba’LAM-BHAT’T’ A. 


The word occurs, however, as a proper name in the Vivdda-retnécara, in commenting on a passage 
of Menu (9. 165.) The meaning may be that ‘ the opinion of Asaga’ya, Me‘n’na’sit’n, and 
the rest is accurate; not that of Bua’rucut.’ | 

————— 


€ BA/LAM-BHAT’?’A, + § 4, 
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passages (“ When the father makes a partition &c.’*). The author now 
describes partition among brethren dissimilar in class: “ The sons of a Bréh- 
£ manwa, in the several tribes, have four shares, or three, or two, or one; the 
£ “children of a Cshatriya have three portions, or two, or one; and those of a 


£ Vais'ya take two parts, or one.’’+} 


2. Under the sanction of the law,* instances do occur of a Brdhman’a 
having four wives; a Cshatriya, three; and a Vais’ya, two: but a Sudra, one. 
In such cases, the sons of a Brdhman’‘a, born to him by women of ‘the several 


tribes, shall have four shares, three, two, or one, in the order of these tribes. 


3. The several tribes (varn‘as‘as.)] Women of the different classes, the 
sacerdotal and the rest, are here signified by the word tribe (varn‘a.) The 
termination s'as, subjoined to a noun in the singular number and locative or 


other case, bears a distributive sense, conformably with the grammatical rule.§ 


&. The meaning here expressed is this: The sons of a Brdhman‘a, by a 
Brahman’i woman, take four shares apiece: his sons by a Cshatriya wife, 


receive three shares each ; by a. Vais'y4 woman, two ; by a Súdrá, one. 


5. The sons of a Cshatriya, born to him by women of the several tribes, 


(for that is here understood,) have three shares, or two, or one, in the order 
Enana 
Annotations. 

Me’p’na’tir'ny is. a celebrated commentator on Menu: and his exposition of Menvu’s text 
($ 9.) agrees with the author’s explanation of Ya‘snyawatcya’s (§ 5.) 

Bua’rucur, an ancient author, probably maintained the opinion and interpretation which are 
refuted in the present Section. 

2, Under the sanction of the law.] The initial words of a passage of Ya’snyawatcya (1. 57.) 
are cited in the text, for the sanction of the practice here noticed. 

€ Gonformably with the grammatical rule.| The author quotes a rule of grammar. (Pa’. 


weet} 4, 43.) 


pee: 
= ve 








+ Yasnvawancva, 2, 126, 


stion 2 $ I, 
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of the tribes: that is, the sons of a Cskatriya man, by a Cshatriyé woman, 


take three shares each; by a Vais'ya woman, two; by a Sudré wife, one. 


6. The sons of a Vais‘ya, by women of the several tribes, (for here, 
again, the same term is understood,) have two shares, or one, in the order of the 
classes: that is, the sons óf a Vaisya man, by a Vais‘yd woman, take two. 


shares a piece; by a S'údrá woman, one. 


Y. Since aman of the servile tribe cannot have a son of a different class 
from his own, because one wife only is allowed to him, (for “a Súdrá woman 
only must be the wife of a S'údra man ;”*) partition among his children takes 


place in the manner beforementioned. 


8. Although no restriction be specified in the text (§ 1.), it must be 
understood to relate to property other than Jand obtained by the acceptance of a 
vift. For it is declared [by Vrisasratit] “ Land obtained by acceptance of 
donation, must not be given to the son of a Cshatriyd or other wife of inferior 
tribe: even though his father give it to him, the son of the Brahman 


“ may resume it, when his father is dead.” 


9, Since acceptance of donation is here expressly stated, land obtained. by 
purchase or similar means appertains also to the son of a Cshatriyd or other 


inferior woman. For the son by a Sdré woman is specially excepted 


( The son, begotten on a Sudri woman by any man of a twice-born class, is 
eee eee 
Arnotatons.. 


7, In the manner beforementioned.] As directed by the texts abeve cited. (Vs/INYAWALs 


eva, 2, 115. and 118, Vide Sect. 2. and 3.) Subod hind, 

9, Begotten on a S’adri woman.] S’udré does not here bear its regular signification of 
£ wife of a S’ddra man,’ but intends a wife of the regenerate man, being a S’udrdé woman. Subd. 
@hint and Ba’LamM-BHAtT’7’A, 

8 aoa eee 


* MENT, 3, 13, $ DALAM-BRAT'T’A supplies the author’s name, 
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not entitled to a share of land.”’*) Now, if land acqnired by purchase and: 
similar means did not belong to the sons of a Cshatriyd or Vais'ya wife, the 


special exception of a son by a S'údrá woman would be impertinent. 


10. But the following text “'Rhe sow of a Bréiman’a, a Cshatriya, 
or a Pats‘ya, by a woman of the servile class, shall not share the inheritance : 
whatever his father may give him, let that only be his property :’+ relates to 
the case where something, however inconsiderable, has been given by the father, 
in his lifetime, to his son by a Sudrd woman. But, if no affectionate gift have 
been bestowed on him by his father, he participates for a single share [of the 


movables]. Thus there is nothing contradictory. 
m CRODEKE 2 | GOooor=——_— 


SECTION IX. 





Distribution of effects discovered after partition. 
ean 
I. 


bution of the estate, 


Something is here added respecting the residue after a general distri- 
“e Fiffects, which have been withheld by one coheir from 


“ another, and which are discovered after the separation, let them again divide: 


in equal shares: this is a settled rule.” $ 


2, What had been withheld by coparceners from each other, and wag not 
—————————— le ———————————— 
Arising, 

The special exception of a son by a Sidra woman would be impertinent.} Since the son 
of the S'údrá is specifically excepted, it follows, that the sons of the Cshatriya wife and those of 
the Vais’ydé do participate. Subod hint. 

10. Where something .... has been given.} Where am affectionate gift has been bestowed. 
Ia some copies, the reading is so: (prasdda-daitam in place of pradaitum.) BA'LAM-BRAT rs, 


a er esc 


a This also is a passage of Vrinaszatt, See Jimo’ra-va‘aans, Ch, 9, § 22. 
+ Manu, 9 liia t Ya‘anvawareva, 2, 12T. 


293. 
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Known at the time of dividing the aggregate estate, they shall divide in equal 


proportions, when it is diseovered after the partition of the patrimony. Sach is: 


the settled rule or maxim of the law. 


3. Here, by saying “in equal shares” the author forbids partition with 
deductions, By saying “let them divide,” he shows, that the goods shall not 


be taken exclusively by the person who discavers them. 


A. Simce the text is thus significant, it does pot imply, that no offence is. 


committed by embezzling the common property. 


5. Is it not shown by Menu to be an offence on the part of the eldest. 
brother, if he appropriate to himself the common property ; and not so, on the 
part of younger brothers? ‘ An eldest brother, who from avarice shall defraud 
his younger brothers, shall forfeit the honours of his primogeniture, be deprived 


of his (additional | share, and be chastised by the king.””* 


6. That inference is not correct ; for, by pronouncing such conduct criminal 
in an elder brother, who is independent and represents the father, it is more 
assuredly shown (by the argument exemplified in the leaf and staff) to be criminal 
in younger brothers, who are subject to the control of the eldest and hold the 
place of sons. Accordingly it is declared [in the Védat] to be an offence without 
exception or distinction: “ Him, indeed, who deprives an heir of his right share, 


Anotations, 


6. By the argument exemplified iw the loaf and staff.) If a staff, to which a loaf is attached, 


be taken away by thieves, it is inferred, that assuredly the loaf also has been stolen by them.{ 


So, in the case under considcration, if the eldest, who is independent and represents the father, 
bé criminal for withhelding the goods, the same may surely be affirmed concerning the rest, 


if they do so, Subéd’hin:. 


+ Ba‘LAM-BUAT’T’A, 





ON INHERITANCE, 


he does certainly destroy; or, if he destroy not him, he destroys his son, or else 


SECT. ER. 59% 


his grandson,” 


i. Whoever debars, or excludes, from participation, an heir, or person 
entitled to a share, and does not yield to. him his due allotment ; he, being thus 
debarred of his share, destroys or annihilates that person who so debars him 


of his right: or, if he do not immediately destroy him, he destroys his son or hig 


grandson. 


B. Itis thus pronounced to be criminal in any person to withhold common 


property, without any distinction of eldest [or youngest. ] 


9%. Itis argued, that blame is not incurred by one who takes the goods, 
thinking them his own, under the notion, that the common property appertains 


also to him. 


- 40. That is wrong. He does incur blame : for, though he took it thinking 
it-his own ; still he has taken the property of another person, contrary to the 


injunctioa which forbids his so doing. 


ii. As in answer to a proposed solution of a difficulty ‘ If an oblation of 


green kidney beans? he not procurable, and black kidney beanst be used in their 
| Anngtations, 

il. ds in answer to a proposed solution.) The author here adduces an example of reasoning 
from the Mindnsd, in the 6th book (Adhydys,) 3d section (péde) and 6th topick (ad’hicas 
rand.) Subo@hini, 

The black kidney bean, with certain other kinds of grain, is declared by a passage of the Véda 
unlit to be used at saerifices. An oblation of green kidney beans, by another passage of the same, 
is directed te be made on certain occasions. If then the green sort be not procurable, may the 
black kind be used in its stead? The solution first proposed is, that the black sort may be substituta 
ed for the green kind, in like manner as wild rice is used in place of the cultivated sort: and, 

* A passage of the Véda, as observed by BA’LAM-BDRAT'T’A. 


+ Mudga: Phaseolus Mango ; green kidney beans, 
$ Masha: Phaseolus Max, v, radiatus; black kidney beans, 
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stead, by reason of the resemblance, the maxim, which prohibits the employ- 
ment of these in sacrifices, is not applicable, because they were used by mistake 
for ground particles of green kidney beans ;’ it is on the contrary maintained, as 
the right opinion, that, ‘although the ground particles of green kidney beans 
be taken as being unforbidden, still the ground particles of black kidney beans 


are also actually employed: and the prohibitory command is consequently ap- 


plicable in this case.’ 


12. Therefore it is established, both from the letter of the lew and from 
reasoning, that an offence is committed by taking common. property. 


OTC Oh OF Of CP Om 
SECTION X. 





Rights of the Dwyamushyayan’a or son of two fathers: 
<< 
f. Intending to propound a. special allotment for the Dinydmushydyan’a 
(or son of two fathers,) the author previously describes that relation. “ A son, 
“ begotten by one, who has no male issue, on the wife of another man, under a 
“ Jegal appointment, 1s lawfully heir, and giver of funeral oblations, to both fa- 


s thers,” * 





Anncttions. 

in answer to the argument drawn from the special probibitien, it is pretended, that the- prohibition 
holds against the use of the black kidney bean as such, and not against its use when ground particles 
of this and other sarts are taken with particles of green kidney beans as being unforbidden. But the 
eorrect and demonstrated opinion is, that the black kind is altogether unfit to be used ať sacrifices, 
heing expressly prohibited: its particles, therefore, although intermixed’ with other sorts, are to be 
avoided ; and for this reason they must not be used as a substitute for the cther kind, Sutdd’hint 
and Ba’ran.pyan’r’ A. 

t Dwyamushyayan’a, or son of two. fathers. As here described, the Deyamushydyan'a is 


magiristed. to ene description of adoptive son, the Cshatraza. ox som of the wife: but. the term is, apa 


wee 


@ KAIAKA, 2. 2 
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2, A son, procreated by the husband’s brother or other person (having no 
male issue), on the wife of another man, with authority from venerable per- 
sons, in the manner before ordained, is heir of both the natural father and the 
wife’s husband : he is successor to their estates, and giver of oblations to them, 


according to law. 


If the husband’s brother, or other 


person, duly authorized, and being himself destitute of male issue, proceed-to an 


3. The meaning ofthis is as follows. 


intercourse with the wife of a childless man, for the sake of raising issue both 
for himself and for the other; the son, whom he $0 begets, | is the child of two 
fathers and denominated -Dwydmushyaygn’a, He i is. heir to both, and offers fu- 


neral oblations-to their manes. 


4. But, if one,-who has male.issue, being so authorized, have intercourse 
with the wife for the sake of raising up issue to, her husband only ; the child, so 
begotten by him, is son of the husband, not of the natural father : and, by this 
restriction, he is not heir of his natural father, nor qualified to present funeral 


oblations to his manes. It is so declared by Mrnu: ‘ The owners of the seed 


and of the soil may be considered as joint owners.of.the crop, which they agree, 


by special compact, in. consideration of the seed, to divide between them.’’* 


5. By special compact.| When the field is delivered by the owner of the 
Annotations, 


plicable to any adopted son retaining his filial relation to his natural father with.his acquired relation 
to his adoptive parent. See Sect, 11. § 32, 

2, In the manner before ordained, | The initial words of another passage of YA'JNYAWALCYA 
‘are here cited. Itisas follows: ‘* Let the husband’s brother, or a kinsman near or remote, hav- 
t ing been aathorized by venerable persons, and being anointed with butter, approach the childless 


` : > 7 
“ wife at proper seasons, until she become pregnant. He, who approaches her in any. other mode, 


“ is degraded from his tribe. A child, begotten in that mode, is the husband’s son, denominated 


ét (cshétraja) son of the wife,” t 


‘ay 


BAE e A a a ye 





ee Se 


* Meng, 9. 53. + Yaeonvawaccya, 1, 69-70. 
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soil to the owner of the seed, on an agreement in this form, “let the crop, which 
“ will be here produced, belong to us both ;”’ then the owners both of the soil 
and of the seed are considered by mighty sages as sharers or proprietors of the 


crop produced in that ground. 


G. So[the same author.] “ Unless there be a special agreement between 
the owners of the land and of the seed, the fruit belongs clearly to the land-own« 


er ; for the soil is more important than the séeed.”* 


7 But produce, raised in another’s ground, without stipulating for the 
crop, or without a special agreement that it shall belong to both, appertains-to 
the owner of the ground: for the receptacle is more important than the seed - 


as is observed in the case of cows, mares and the rest. 


§. Here, however, the commission for raising up issue is relative to a wo- . 
man who was only betrothed, since any other such appointment is forbidden by 
Menu. For, after thus premising a commission, “ On failure of issue, the de- 
sired offspring may be procreated, either by his brother or some other kinsman, 
on the wife who has been duly authorized : anointed with liquid butter, silent, in 
the night, let the kinsman, thus appointed, beget one son, but a second by no 
means, on the widow [or childless wife; |°} Meno has himself prohibited the 
practice: “ By regenerate men, no widow must be authorized to conceive by 
any other: for they, who authorize her to conceive by any other, violate the pri- 


meval law. Sucha commission is no where mentioned in the nuptial prayers ; 
Fa a a 


Arwniotatisns, 


8. The commission .... is relative to a woman who was only betrothed,| The commentator, 
Ba/Lam-suar’r’s, dissents from this doctrine: and cites passages of law to show, that, after troth 
verbally plighted, should the intended husband die before the actual celebration of. the marriage, the 
damsel is at the disposal of her father to be given in marriage to another husband. Itis unnecessary 
to go into his explanation of the passages cited in the text, in support of another opinion. 
—————— EE ———————————————————————————————————— 
* Menu, 9, 59. + Menu, 9. 59,—60, . 
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nor is the marriage of widows noticed in laws concerning wedlock. This prac- 
tice, fit only for cattle, and reprehended by learned priests, was introduced among 
men, while Vu’na had sovereign sway. He, possessing the whole earth, and 
therefore eminent among royal saints, gave rise to a confusion of tribes, when his 
intellect was overcome by passion. Since his time, the virtuous censure that man, 
who, through delusion of mind, authorizes a widow to have intercourse for the 


hd 33% 
sake of progeny. 


9. Nor is an option to be assumed from the (contrast of | precept and pro- 
hibition, Since they, who authorize the practice, are expressly censured: and 
disloyalty is strongly reprobated in speaking of the daties of women ; and conti- 
nence is no less praised. This, Menu has shown: “ Let the faithful wife ema- 
ciate her body by living voluntarily on pure flowers, roots, and fruit; but let her 
not, when her lord is deceased, even pronounce the name of another man. Let 
her continue till death forgiving all injuries, performing harsh duties, avoiding 
every sensual pleasure, and cheerfully practising the incomparable, rules of vir- 
tue, which have been followed by such women, as were devoted to one only hus- 
band. Many thousands of Brahman’as, having avoided sensuality from their 
early youth, and having left no issue in their families, have ascended nevertheless 
to heaven; and, like those abstemious men, a virtuous wife ascends to heaven, 
though she have no child, if, after the decease of her lord, she devote herself to 
pious austerity : mwa widow, who, from a wish to bear children, slights her 
deceased husband, brings disgrace on herself here below, and shall be excluded 
from the abode of her lord.”+ Thus the legislator has forbidden the recourse of 
a widow or wife to another man, even for the sake of progeny. Therefore it is 


not right to deduce an option from the injunction contrasted with the prohibition. 








Annotations, 


9, It is not right to deduce an option.) For an option is inferred in the case of equal things: 


but here a censu 
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for MENU en- 
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re is passed on those persons, who authorize such a practice, and none upon those - 


e i 


+ Menu, 9, 64.—68, + Menv, 5, 15T—1 6}, 
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10. The authorizing of a woman sanetified by marriage, [to raise up issue 
to her husband by another man, ] being thus-prohibited, what then is a lawful 
commission [to raise up issue?] The same author explains it: “The damsel, 
whose husband shall die after troth verbally plighted, his brother shall take-in 
marriage according to this rule: having espoused her in due form, she being 
clad in a white robe, and pure in her conduct, let him privately approach her 


once in each proper season, until issue be had.”* 


11. It appears from this passage, that he, to whom a damsel was verbally 
given, Is her husband without a formal acceptance on his part. If he die, his 
own brother of the whole blood, whether elder or younger, shall espouse or take 
in marriage the widow. “In due form,” or as direeted by law, “ having. es- 
poused” or wedded her, and “ according to this rule,” namely with an inunction, 
of clarified butter and with restraint of voice &c. let him “ privately” or in 
secret, ‘‘ approach her, clad in a white robe, and pure in her conduct,” that is, 
restraining-her mind, speech and gesture, “ once” at atime, until pregnancy 


ensue, 


12. These espousals are nominal, and a mere part of the form in which an 
authorized widow shall be approached; like the inunction of clarified butter 
and so forth. They do not indicate her becoming the wedded wife of her bro- 


ther-in-law. 








Annotations. 
who forbid it. The injunction and the prohibition are consequently not equal; and therefore an 
option is not inferred. Subdd’ hint. 

12. These espousals are nominal.| The notion is this: as an inunction of clarified butter, and 
other observances, are prescribed as mere forms in approaching an authorized widow; so these es- 
pousals are a mere part of that intercourse, and not a principal and substantive act, whence the 
parties might be supposed to become a married coaple, Subód’hiné and Ba'LAM-BRATT'A. 

For the woman cannot become a lawful wedded wife, being twice-married. BaA/LAM.BHAT T'S. 


* Meno, 9. 69.—70. 
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13. Therefore the offspring, produced by that intercourse, appertains to 
the original husband, not to the brother-in-law. But, by special agreement, the 


issue may belong to both. 
mente! D| ES 1B 1D 10101 anne 


SECTION XL 





Sons by birth and by adoption. 
ap 
y. A distribution of shares, among sons equal or unequal in class, has been 
explained. Next, intending to show the rule of succession among sons principal 
and secondary, the author previously describes them. “ The legitimate son is 


‘© one procreated on the lawful wedded wife. Equal to him is the son of an 


“ appointed daughter. The son of the wife is one begotten on a wife by a 
kinsman of her husband, or by some other relative. One, secretly produced 
in the house, is a son of hidden origin. A damsel’s child is one born of an 
unmarried woman: he is considered as son of his maternal grandsire. A child, 


begotten on a woinan whose | first | marriage had not been consummated, or 
on one who had been deflowered [before marriage}, 1s called the son of a 


e twice-married woman, He, whom his father or his mother give for adoption, 
l 
Annotations.. 
13, Therefore the offspring &c.} The child is not a legitimate som (aurgsu) of both parents y 


but is (cshétraja) sow of the soil or wife, and: appertains to the husband or owner of the soil, pro- 
vided no agreement were made to this eff-ct: * the offspring, here produced, shall belong to us both.’ 
But, if such a stipulation exist, he is son of both. Subód’hiné and Ba’ LAM-BHAT TA, 

He is- not legitimate son (aurasa) of the natural father, but similar to a legitimate som; as wilt 
be made evident in the sequel.* BA'LÀM-BHAT'T'A. 

1. Son of his maternal grandsire.] In the numerous quotations of this passage, some read’ 
sulah ** son,’? others smritah “ called,?? and others again matah <$ considered.” The sense is 
net materially affected by these differences; as either term, being not expressed, must be understood, 

è Vide Sect, 1l, § 4. 
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“ shall be considered as ason given. A son bought is one who was sold by his 
“ father and mother. A son made is one adopted by the man himself. One, 
se 


who gives himself, is self-given. A child accepted, while yet in the womb, 


is one received with a bride. He, who is taken for adoption, having been 


nm 
ba) 


forsaken by his parents, is a deserted son.’’* 


2. The issue of the breast (uras) is a legitimate son (aurasa ). He is 
one born of a legal wife. A woman of equal tribe, espoused in lawful wedlock, 
is a legal wife; and a son, begotten [by her husband+] on her, is a true and 


leritimate son ; and is chief in rank. 
SS A RN 


Gnnatations, 


2. A son, begotten on a woman of equal tribe.|] In fact it is not to be so understood. For 
it contradicts the author’s own doctrine, since he includes the Miard’hdvasicta and others, born in 
the direct order of the tribes, among legitimate issue (§ 41.) They are not sons begotten on a woa 
mau of equal tribe: and, if issue by women of different tribes be not deemed legitimate, being cona 
sidered as born of wives whom it was not lawful to marry, then it might follow, that other persons 
would take the heritage, although such sons existed. Hence the mention of a wife equal by tribe 
intends only the preferableness [of her or her offspring :] and the restriction, that she be a lawful 
wife, excludes the cshétraja or issue of the soil, and the rest. Viramiirddaya. 

The son by a woman of equal tribe espoused in any of the irregular forms of marriage (Asura 
&c.) is a legitimate son: and the sons of a Lréahman’a, by wives espoused in the direct order of 
the classes (Cshatriyé &c.), denominated the Murd’hdvusicta, the Ambash?ha, and the Pdras'ava 
or Nishéda; and the sons of a Cshatriya by wives of the Vats’ya or S'údra tribe, named the Ma. 
hishya and the Ugra; and the son of a Vais‘ya by a S'údrá woman, called the Caran’a; are all 
legitimate sons. VIS'WE'SWARA-BHAT'T'A in the Madane-Pédrijdta. 

By the term “ lawful? is excluded a woman espoused by one to whom such marriage was not 
permitted: therefore the sons by women of superior tribe are not legitimate; and, for this purpose, 
the word “ lawful” has been introduced into the text (§ 1.) A lawful wife for a man of a regenerate 
tribe is a woman of a regenerate tribe; and, for a S’édra man, a S’tdré woman, For want of a 
wife of preferable description, one analogous is allowed. Consequently it is not indispensable, that 


the wife be of the preferable description. Even a S'údrá woman may be the wife of a regenerate 


man; and her issue is legitimate, as will be shown, Ba’Lam-BHat’r’A. 
ES e aara aaa a a a 


® YA/INTAWALCYA, 2, 129,—133. : 
$ BA'LAM-BHAT’T’A directs this to be supplied in conformity with passages of Visun/u ({5, 2.) and Manu (9, 166.) 
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3. The son of an appointed daughter (putricd-putra) is equal to him; that 
is, equal to the legitimate son, ‘The term signifies son of a daughter. Accord- 
ingly he is equal to the legitimate son; as described by Vasisnv’na: “ This 
“ damsel, who has no brother, I will give unto thee, decked with ornaments: 


“ the son, who may be born of her, shall be my son.”* Or that term may 


EEA 
Annotatis, 
3, Equal to the legitimate son.) The daughter appointed to be a son, and the son of an ape 


pointed daughter, are either of them equal to the legitimate son, Yis’we's’waRa in the Madang 
Parijata, 

Since the son ef an appointed daughter is son of legitimate female issue, therefore he is equal to 
a legitimate son: but he is not literally a legitimate son, being one remove distant. V1s’we's’waRa 
in the Subéd@ hing. 

Or that term may signify &c.|] Ut may signify a daughter who becomes by appointment a sons 
that is, who is put ia place of a son, Although she be legitimate, yet being female, she is merely 
egual to a son, Viramitrodaya, e 


& Equal to him,” equal to the legitimate son, is the putricd.putra or daughter appointed to be 


"ason: for, since all the terms of the definition-of a legitimate son, excepting sex, are applicable to’ 


her, she is similar to him. ÅPARA’'RCA, 

The Putricd.putra is of four descriptions, The first is the daughter appointed to be a son. 
She is se by a stipulation to that effect. The next is her son, He obtains of course the name of 
6 son of an appointed daughter,’ without any special compact. This distinction, however, occurs: 
he is not in place of a son, but in place of a son’s son, and is a daughter’s son. Accordingly he is 
described as a daughter’s son in the text of S’anc’ua and Lic’uira: ‘ An appointed daughter is 
like unto a son; as Pra‘cue’rasa has declared: her offspring is termed son of an appointed 
daughter; he offers funeral oblations to the maternal grandfathers and to the paternal grandsires, 
There is no difference between a son’s son and a daughter’s son in respect of benefits conferred.” 
The third description of son of an appointed daughter is the child born of a daughter who was 
given in marriage with an express stipulation in this ferm ‘the child, who shall be born of her, 
shall be mine for the purpose of performing my obsequies.’ t He appertains to his maternal grand. 
father as an adopted son, The fourth is a child born of a daughter who was given in marriage with 
a stipulation in this form: ‘The child, who shall be born of her, shall perform the obsequies 
of both’? He belongs, as a son, both to his natura] grandfather and to his maternal grandfather, 
Bat, in the case where she was a thought selected for an appointed daughter, she is so without 


a compact, and merely by an act of the mind. He’ma’pri. 
see a ee a aaa aaa e aa ne aea 


# Vasisur’ua, IT, 16, + Meno, 9, 127, t Mewu, 9, 136, 
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signify a daughter becoming by special appointment a son. Still she is only 
similar to a legitimate som; for she derives more from the mother than from 


the father. Accordingly she is mentioned by Vasisur’na as a son, but as third 


in rank: “ The appointed daughter is considered to be the third description: of 


** sons.’’* 


4. The son of two fathers (dwydmushydyan'a)+ is inferior to the natural 


father’s legitimate son, because he is produced in another’s soil, 


5. A child, begotten by another person, namely by a kinsman, or by & 

brother of the husband, is a wife's son ( cshétraja ). 
eee 
annotations, 

The son of the appointed daughter belongs in general only to the maternal grandfather: but, by 
Special compact, to the natural father also, Thus Yama says: ‘f Let the son of an appointed. 
daughter perform the obsequies of his maternal ancestors exclusively: but, if he succeed to the 
property of both, let him perform the obsequies of both.’ Accordingly this child also is denomi- 
nated dioyadmushydyan’a or son of two fathers, Ba’LAM-BHAT’?’A, 

‘c The appointed daughter is the third description of sons.’| <“ For she, who has no brothers. 
reverts to ier male ancestors and obtains a renewed filiation.” Viasrsut’aa.t 

The adopted daughter is counted by Vasisur’aa as the third: not by YASNYAWALCYA. Suwa. 
bodhint. 

Mirxa.mis’RA reads second instead of third; against the authority of the institutes and of 
every compiler who has cited this passage, 

4, Is inferior to the legitimate son.] He is similar to the son of the body. BA/LAMe 
BHATT’ A. l 

Ts not the son of two fathers the offspring of his natural father? Is he then a legitimate son? 
or one or other of the various descriptions of adoptive and secondary sons? Anticipating this quese 
tion, the author says: ‘* He is not different from him ;” he is equal toa son of the body. Subdd’hiné, 

The commentary last cited reads avis’isht’a ‘not different? instead of apacrishi’a * inferior,’ 
Both readings are noticed by Ba‘LAM-BHAT/T’ A, | 

5. Achild, begotten by another person, «eve 28 a wifes son.| There are two descriptions of 
eshétraja or wife’s son; the first of them is son. of both fathers (deipitrica ;) the other is adopted. 
son of the wifes husband. Véramitrédaya. | 
a rr arena roan wares acter memes 

¥ Vasisur’ns, 17, 1A, + Vide Sect, 10.. $ Vasiqut’aa, 17, 15, 
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6. The son of hidden origin (gu‘d’haja) is one secretly brought forth $., pian ale 
in the husband’s house. By excluding the case of a child begotten by a man 
of inferior or superior tribe, this must be restricted to an instance where it LS 
not ascertained who is the father, but it is certain that he must belong.to the 


same tribe. 


f ) 3 : Laiya E whine Ty _ {, Son of an wa- 
7. A damsel’s child (ednina) is the offspring of an unmarried woman - 7, Son atan i 


> man; 


by a man of equal class (as restricted in the preceding instance): and he is son 


of his maternal grandfather, provided she be unmarried and abide in her father’s 








Annotations, 


A son begotten, under a formal authority, by a kinsman being of equal class, or by another 
relative, is a wife’s son. Vus’we’s’ wARa in the Madana.Parijata, 

6. He must belong te the same tribe.| A child secretly conceived by a woman, in her hud. 
band’s house, from a man of the same tribe, but concerning whom it is not certainly known whe 
the individual was, is named a son of concealed origin. ‘The ignorance as to the particular person 
must be the husband’s, not the wife’s: and the knowledge of his equality in tribe may be obtained 
through her; for surely she must know who he is. But, if she really do not know his tribe, 
having been secretly violated by a Stranger [in a dark night,*] then the child bears the name of a 
son of hidden origin, but is net so fit a son as the ‘one before described. Vis we's’'wAna in the 
Madana-P drijata. . 

In such circumstances, the child must be abandoned, say others. BA'LAM-BHAT PA: _ 

Since the natural father is not known, the child belongs to the same tribe with his mother, 
But, if there be a suspicion, that he was begotten by a man of inferior tribe, he is contemned, 
Ve'cnespatt mis’RA in the S’rddd'ha.chintaman’é. 

A son, who is born of the wife, and concerning whom it is not certainly known who is the 
natural father, is adoptive son of the mother’s husband, and called son of concealed origin. Being 
son of the adoptive father’s own wife and begotten on her by another man, he is: similar to: the son of - 
the wife; and therefore described after him. APARA’RGA. 

7. By a man of equal class. | “As the son before described must be ome begetten by a man of 
like tribe, so must:this son also be the offspring of a man of equal class. ‘* Damsel” does not 
here signify unmarried only: for, even with that’ import, the term is frequently used in the sense of 


€ unconnected with man.’ Bat it signifies a woman with whom a regular marriage has not been con. 
gummated. Ba LAM-BHAT’T’A, 


re 


+ DA LAM-RAAT'T’A, 


deseribed by 


MENU, 


8. Son 
twice 
Woraan, 


of a 
married 
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house. But, if she be married, the child becomes son of her husband. So 
Menu intimates; “ A son, whom a damsel conceives secretly in the house of 
her. father, is considered as the son of her husband, and denominated a damsel’s 


son, as being born of an unmarried woman.’”* 


8. The son of a woman twice-married is one begotten by a man of equal 
class, on a twice-married woman, whether the first marriage had or had not been 
consummated. — 

ra a a NS 5 
Annotations. 


The meaning of the passage of the Mitácshará is this; ‘* Unmarried” signifies one, whose nupə 


tials have not been commenced; “ married,’ whose nuptials are begun. The affix here implies an 


act begun and not past. For a child begotten by a paramour alike in class, on a woman whose mare 
riage is complete, is a son of concealed origin. Véramitrodaya, 

: Theechild, born of an unmarried woman, is denominated son of a damsel ; and is considered by 
Menu and the rest as son of his maternal grandfather. Being produced in a soil which in some meas 


sure appertains to him, namely his daughter, the childis similar to the son of concealed origin, and is 


therefore mentioned by Ya’snyawaLcva next after him, APARA RCA. 
If the maternal grandfather have no male issne, then the damsel’s son is deemed his son; if he 
have issue, then the child is son of the husband. If both be childless, he js adoptive son of both, 


Párijáta cited in the Retndcara and S’udd’hi-vivéca. . 
If either of them be destitute of male issue, the child is his son; but, if beth be so, the child is 


son of both. BA'LAM-BHAT'Z’A. 
So Menu intimates. The meaning of the passage cited from Menu is as follows: a young woman, 


betrothed, but whose nuptials have not been completed ; and who is consequently a maiden, since she 
is not yet hecome the wife of her intended husband: a son (we say) borne by such a damsel is denoa 


minated a damsel's child, and is considered as son pf the bridegroom ; that is, of the person by whom 


she is espoused. Accordingly the condition **in the house of her father’? is pertinent as an explas 


natory phrase: for, after marriage, she inhabits the house of her husband. Viramitrodaya. 
8, Whether &c.] Whether the marriage had or had not been consummated by the first 


husband, and whether she have been forsaken by her husband in his life time or be a widow, Such 
isun’u so declares; “* He, whom a woman, either forsaken by her 


is the meaning. Accordingly V 
conceived [by a second 


husband, or a widow, and again becoming a wife by her own choice, 3 
the natural father : 


husband, | is called the son of a woman twice-married.’?+ ‘The child is son of 
and she kas 


for the first hushand’s right to the woman is annulled by his death or relinquishment ; 


ne 


* Meno, 9, G2 + Mengo, 9, 175, Erroneously cited as a passage of Visun'y, 
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9, He, who is given by his mother with her husband’s consent, while het 


husband is absent, for incapable though present,*] or [without his assent} ] 
a a 
Annotations, 
not been authorized to raise up issue to him; and she takes a second husband solely by her own 


choice, BA’'LAM-BHAT'T'A. 
There are two descriptions of twice.married women: the first is a woman whose marriage has 
not been consummated, but only contracted, and who is espoused by another man, The other is a 


woman who has been blemished by intercourse with a man, before marriage. The offspring of such 


a woman is (pauner-bhava) son of a twiceemarried woman. Accordingly it is so expressed in the 


text. Viramitradaya. 
c A woman, whose marriage had not been consummated, and who is again espoused, is = twice 


married woman. So is she, who had previous intercourse with another man, though she be not 
actually married a second time.” Visun’o.f 

A child begotten. * on a woman, whose [first] marriage had not been consummated ;”? on the | 
#wife of an impotent man or the like, whether she have become a widow or not; or on his own 
wife ‘6 who had been deflowered ; who had been enjoyed by strangers, and who is taken back, 
and again espoused; the child (we say) begotten on such a woman, is called ‘son by a woman 
twice-married.’ The twiceemarried woman has been described in the first book [of Ya’snrawatcya’s 


institutes.| APARA’RCA. 
s¢ Whether a virgin or deflowered, she who is again espoused with solemn rites, is a twice.married 


woman: but she, who deserts her husband and through lust cohabits with another man of the same 
tribe, is a self-guided woman.” Ya unyawatccya,| 

There are two descriptions of women termed anyapérod§ or previously connected with another: 
namely the punerbhi or woman twice.married, and the swairint or self-guided and unchaste Wo. 
man, The twice-married woman also is of two descriptions ; according as she has or has not been 
deflowered. She, who is not a virgin, is blemished by her intercourse with man before the nuptial 


ceremony: she, who is yet a virgin, is blemished by the repetition of the ceremony of marriage, But 


one, who deserts the husband of her youth, and through desire cohabits with another man of the, 


same tribe, is a self-guided woman (swairin’t). Mitdcshara. 

A woman, who, having been married, whether she be yet a virgin or not, is again espoused in 
due form by her original husband or by another, is a twice-married woman, She is so described by 
Menu: “If she be still a virgin, or if she left her original husband and return to him, she may 


again perform the marriage ceremony with her second [or, in the latter case, her original] husa 


band :** and by Vasısum'ma ; “ She, who, having deserted the husband to whom she was married 


a wR AR - 


--#* BA'LAM-NHAT'T'A, + Ba‘LAM-BHAT/TZA, t+ Viens, 15. 8.-9, 
Ya/invawarera, l 63. § Same with paraptrvé, See Menu, 5, 163, T On Ya’snvawateva, |. 65, 


** Menu, 9. 116. 


9, Son given, 


described 
MENU, 


by 
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after her husband’s decease, or who is given by his father, or by both, being 


of the same class with the person to whom he is given, becomes his given son 





Crinetatious, 
in her youth, and having cohabited with others, returns to his family, is a twice-married woman. 
Or she, who deserts a husband impotent, degraded, or insane, and marries atiothier husband, or does 
so after the death of the first, is a twiceamarried woman.’’* The repetition of the nuptial ceremony 
constitutes her a twice-married woman. But she, who leaves her husband and through desire cohae 
bits, without marriage, with a man of the same tribe, is a self-guided woman. APARA’RCA, 

9. He, who is given by his mother with her husband’s consent.] Vasisut’’Ha says °° Let | 
neta woman either sive or accept a son, unless with the assent of her husband.” t He had before 
said ‘* Man, produced from virile seed and uterine blood, proceeds from his father and his mother, 
as an effect from its cause. Therefore both his father and his mother have power to give, to sell, or 
to abandon their son. $ 

Concerning the mother’s authority to give away her son, when she isa widow, see a subsequent 
note. In regard to a widow’s pewer of adopting a son, there is much diversity of opinions, 
Va‘cuespati mis’Ba, who is followed by the Mailhile school, maintains that neither a woman, nor 
a S'údrá, can adopt a dailuca or given son; because the prescribed ceremony (§. 13) includes a 
sacrifice, which they are incapable of performing. This diiliculty may be obviated. by admitting & 
substitute for the performance of that ceremony: and accordingly adoption by a woman, under an 
authority from her husband, is allowed by writers of the otier schools of law. NANDA PANDITA, 
however, in his treatise on adoption, restricts this to. the case of a woman whose husband is living, 
since a widow cannot, he observes, have her husband’s sanction to the acceptance of a son. On the 
other hand, Ba’nam-suar’r’a contends, that a woman’s right of adopting, as well as of giving, @ 
son, is eommon to the widow and to the wife, This likewise is the opinion of the author of the 
Vyavahdéra-maytcha: but, while he admits, that a widow may adopt a son without her husband’s 
previous authority, -he requires, that she should have the express sanction of his kindred. Writers of 
the Gauru school, on the contrary, insist on a formal permission from the Husband declared in his 
life time. 

Being of the same class with the person to whom he is given.] Or being given to a person of 
the same class. The two readings, (savarn’aya in the dative, or savarn’d yah in the nominative,) 
both noticed by the commentator BA'LAM-BHAT'T'A, give the same sense, | 

The adopted son must be of the same tribe with the giver or natural parent as well as with the 
adoptive parent, according to the remark of Arara'rca cited with approbation by Nanps PANBITA 
in his treatise on adoption, | 

Becomes his given son.] The son given (datfaca or daftrima) is of two sorts; Ist simple, 
2d son of two fathers (dwydmushydyana.) The first is one bestowed without any special come 


a a a ae EIS ORCA EAT Wena SE E ES eS EE En S E aE Sl 
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# VAsisnt’aa, 17, 18,—1%, + Vasisar?’na, Id. 4 $ VasisaT?na, 13, 1.—2, 
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(dattaca.) So Menu declares: “He ia called a son given (dattrima,) whom 
his father or mother affectionately gives as a son, being alike [by class, | and in a 


time of distress ; confirming the gift with water.’’* 


10. By specifying distress, it is intimated, that the son should not be given 


unless there be distress. This prohibition regards the giver [not the taker. {]} 


2L 


Annotations. 
pact; the last is one given under an agreement to tis effect € he shall belong to us both.” Vyas 
vahdra.mayue ha. . 

<<: Whom his father or mether gises’’] Me’p’sa’tir’ar reads and interprets “ whom his father 
and mother give; (inserting the conjunctive particle cha instead of the disjunctive vd.) Ba’tame 
BHAT'T'A condemns that reading; and infers from the disjunctive particle and dual number in the 
text, that three cases are intended; viz, Ist. The mother may give her son for adoption with her 
husband’s consent, if he be absent or incapable; and without it, if he be dead or the distress be ur. 
gent. 2d. The father may give away his son without his wife’s consent, if she be dead, or insane, or 
otherwise incapable; but, with her consent, if she reside in her own father’s house. 3d. The father 
and mother may conjointly give away their son, if they be living together. 

“ Whom his father or mother affectionately gives.” ] Amicably: not from avarice or ins 
timidation. In the Viramitrédaya, the word is expressly stated to be used adverbially : but Ba’- 
PAM-BHAT'T'A considers it as an epithet of the son to be adopted, and as implying, that the adoption 
is not to be made against his will or without his free consent.. 

“ Being alike.” | This is interpreted by Mu‘p’na’tit’sr as signifying € alike, not by tribe, 
£ but by qualities suitable to the family: accordingly a Cshutriya, or a person of any other inferi» 
€ or class, may be the given son (daffaca) of a Brahman’a,’ Ba‘Lam-puar’r’a and the author ef 
the Mayic’ha censure this doctrine: since every other authority concurs in restricting adoption to 
the instance of a person of the same trihe. . l 

10, By specifying distress.] “ Distress” is explained in the Pracde’a cited by CHAN'D E'S'WA~ 
ms, ‘inability [of the natural father] to maintain his offspring.’ Nanpa vanpita, in his treatise 
on adoption, expounds it as intending the necessity for adoption arising from the want of issue, 
Bat Ba’tam-suar’ra rejects this, and supports the other interpretation ; explaining the term ag 
gignifying ‘ famine or other calamity.’ 

This prohibition regards the giver.) If he give away his son, when imno distress, the blame 
attaches to him, not to the taker, Ba’LamM-BHAT‘T’A. 
—————————————————————— 


* Meny, 9, 168. + Subd@ hint and Ba/Lam-gear’'t’s, 
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11. So an only son must not be given [nor accepted.*] For Vasisut’na, 


ordains ‘‘ Let no man give or accept an only son.” } 


12. Nor, though a numerous progeny exist, should an eldest son be given , 
for he chiefly fulfils the office of a son ; as is shown by the following text. “ By 


the eldest son, as soon as born, a man becomes the father of male issue.” $ 


13. The mode of accepting a son for adoption is propounded by Vasisur’Ha : 


« A person, being about to adopt a son, should take an unremote kiasman or the 
ll 
Annotations, 

Ài. So an only son should not be giaen.] Nor should such a son be accepted, The blame 
attaches both to the giver and to the taker, if they do so. Ba/Lam-puar’t’A. 

t Let no man give or accept an only son.) * For he is [destined] to continue the line of 
his ancestors,” Such is the sequel of Vasisur’aa’s text. BA’LAM-BHAT'T'A. 

13. The mode of accepting a son....is propounded by Vasisut’aa.| RAGHUNANDANS, in 
the Udvdha-tatwa, has quoted a passage from the Célicd-purdn’a, which, with the text of Vasrsife 
T’u,{| constitutes the groundwork of the law of adoption, as received by his followers. ‘They corte 
strue the passage as an unqualified prohibition of the adoption of a youth or child whose age exceeds 
five years and especially one whose initiation is advanced beyond the ceremony of tonsure, T his is not 
admitted as a rigid maxim by writers jn other schools of law; and the authenticity of the passage ita 
self is contested by some, and particularly by the author of the Fyevakhéra-mayúc’ha, who observes 
truly, that it is wanting in many copies of the Cálicá-purána. Others, allowing the text to be 


genuine, explain it in a sense more consonant to the general practice, which permits the adoption of 


‘a relation, if not of a stranger, more advanced both in age and in progress of initiation. The fole 


lowing version of the passage conforms with the interpretation of it given by NANDA PANDITA in the 
Duttacu-miménsa, * Sons given and the rest, though sprung from the seed of another, yet being 
duly initiated [by the adopter] under his own family mame, become sons [of the adoptive parent. ] 
A son, having been regularly initiated under the family name of his [natural] father, unto the cere. 
mony of tonsure, does not become the son of-another man, When indeed the ceremony of tonsure 
and other rites of initiation gre performed [by the adopter] under his own family name, then only 
kan sons given asd the rest be considered as issue: else they are termed slaves. After their fifth 
year, O King, sons are not to be adopted. [But,] having taken a boy five yearg old, the adoptey 
should first perform the gacrifice for male issue,” *# 


* BA'LAM-BNATIT’A, + Vasssrr’aa, 15, 3. Mesu, 9. 106. 


f Yasisur’na, 15, 1,—7 ; , t 
4 9 t3 f, . pee preceding quotations, $ Cúlicù-purán“a, C. antepenult, 
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near relation of a kinsman, having convened his kindred and announced his inten- 
tion to the king, and having offered a burnt offering with recitation of the holy 


-words, in the middle of his dwelling.’’* 
nr re 
Simnotations. 


The putréshi’é or sacrifice for male issue, mentioned at the close of this passage, isa ceremony 


performed according to the instructions contained in the following text of the Véda: “ He who is 





desirous of issue, should offer to fire parent of male offspring, an oblation of kneaded rice roasted 
upon eight potsherds; and to Impra father of male offspring, a similar oblation of rice roasted om 
eleven potsherds: fire grants him progeny ; Ixpna renders it old.” | 

«c An unremote kinsman or the near relation of a kinsman,” | This very obscure passage, 
which is variously read and interpreted, is here translated according to the elaborate gloss of NANDA 
panpira in his treatise entitled Dattace mimdnsé, Yet the same writer in his commentary on 
Visun’v (15. 19,), citing this passage, gives the preference to another reading (adura-bénd hae’ 
pam asannicrishtam éva), which he expounds ‘ one whose whole kindred dwell in a near country, 
$f and one not connected by affinity? Which of these readings he has adopted in his commentary. 
on the Miétécsharé, is not ascertained. From a remark in the text (§ 14,), the author himself, 
TEE qiul: appears to have read and understood it differently: ‘f Should take, in the 
predence of his kin, ohe whose kinsmen are not remote,” For copies of the Miiácshará exhibit 
the reading, adura-ban?havam bandhu-sannicrishta éva. But the commentator BA'LAM-BHAT'TA 
seems to have read, as the Datiaca mimdnsd, bandhu-sannicrishtam (in the accusative instead of 
the locative ;) though he explain the terms a little differently and transpose them: ‘ should take a 
é kinsman nearly related (band’hu-sannicrishiam), as a brothers son or the like ; but, on failure 
$ of such, one whose kinsmen are not remote (adiéra-ban@havam); that is, any other person, 


£ whose father and the rest of his relations abide ina near country and whose family and character 


t ' 


of Visun’v, adúré ban@havam uasannicréshtam éva, and thus interpret the passage ‘ should take 


4 one whose kinsmen, namely his maternal uncle and the rest, are near, [and whose name and 
6 tribe, with other particulars, can therefore be ascertained ; or, for want of such kindred,t] even 
4 one whose good or bad qualities are not known, [or one whose kinsmen are not at hand ; for 


£ his name and family may be ascertained by other sufficient proof.’ | 


s Announced his intention to the king.’ | Raja or king, usually signifying the sovereign, is 


here restricted, according to the remark of Nawpa Panprra, to the chief of the town or village. 
« In the middle of his dwelling.’ ] The sequel of Vasisut?na’s text is as follows, ‘< But, 
if doubt arise, let him set apart [without initiation and with a bare maintenance] like'a S’udra, 


one whose kindred are remote, For it is declared fin the Veda] Many are saved by one,?§ 


aren ae 


* Vasisuz'gza, 15, 5, + Fivdda-Retnicarea, t Fivada-Retnécara, § Vasser” sa, 15, 8—1, 
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s 


14. An unremote kingman.] Thus the adoption of one very distant by 


country and language, is forbidden. 


15. The same [ceremonial of adoption*] should be extended to the case of 
sons bought, selfgiven, and made [as well as. that of a son deserted]: for parity 


of reasoning requires. it. 


16. The son bought (crita) is one who was sold by his father and mother, 
or by either of them : excepting as-before an only son or an eldest one, and sup- 
posing distress and equality of tribe. As for the text of Meno, (“ He is 
called a son bought, whom a man, for the sake of having issue, purchases from 
his father and mother: whether the child be equal er unequal to him.”f) it 
must be interpreted ‘ whether like or unlike in qualities ;’ not in class: for the 
author concludes by saying ‘ Thislaw is propounded by me, in regard to sone 


* equal by class.’’§ 


17. The son made (criirima) is one adopted by the person himself, wħó 
i Ne Se 


ANNOLRLLONG, 


15. The same ceremonial.) Excepting the sacrifice or burnt offering. However, even that 
is to be performed at the adoption of a son self-given, BA'LAM-BHAT T'A. 

16. As for the text of Menu &c.] S’o’nara’n’s, on the other hand, expounds YANYA. 
wareya by Menu, and admits the inequality of tribe. € A child, sold by his father and moter, 
‘and “received for adoption, is a son bought. He may be of dissimilar tribe: for the text [of 
© Menu] expresses ‘ equal or unequal.” Caan’n’z’s’wara quotes the following discordant 
interpretations: ‘+ Equal;” belonging to the same tribe; or, if that be not practicable, one 
‘unequal, or not appertaining to the same tribe. So the Péréjéte.€ But the author of the 
* Pracas’a observes, Though the text express ‘ unequal,” yet a child of a superior tribe must 
€ not be taken as a son, by a man of inferior tribe ; nor one of inferior class, by a man of a 
‘higher tribe. And the words equal or unequal, as interpreted’ by Me’p’na/rit’ nt, are 
f relative to similarity in respect of qualities, ¥* 

17. The son made.| One bereft of father and mother and belonging to the same tribe with 
| 


* Subé@ kink, + Ba/LAM-BRAT/T’A, : t Menu, 9. IT4. 
-$ Yanvawatcya, 2. 134, Vide § 37. , | Dépaculica’ on Ya/inrawatcys. 
T Not the Madana-pdrijdta, which gives the contrary interpretation, *+ Viva da Reina’ cara, 
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is desirous of malé issue; being enticed by the show of money and land, and 
being an orphan without father or mother : for, if they be living, he is subject 
to their control, 


18. The son self-given is one, who, being bereft of father and mother, or 


abandoned by them [without cause,*] presents himself, saying ‘ Let me be- 


come thy son.” 


19. The son, received with a bride, is a child, who, being in the womb, is 


$. . ys Te 
accepted when a pregnant bride is espoused. He becomes son of the bridegroom. 





Annotations. 
the adopter, and by him adopted, being enticed to acquiesce by the show of wealth, isa son madé 


“byadoption, Vis‘we’s’wara in the Madana-Párijáta. 

The form, to be observed, is this, Atan auspicious time, the adopter of a son, having bathed, 
addressing the person to be adopted, who has also bathed, and to whom he has given some accepta- 
ble chattel, says “* Be my son,” He replies “ F am become thy son. The giving of some chat. 
tel to him arises merely from custom. It is not necessary to the adoption. The consent of both 
parties is the only requisite ; and a set form of speech is not essential. Ruprap’nara in the S’udd’ hi. 
vivéca, 

18. The son self-given.] He, who, unsolicited, gives himself saying ‘ let me become thy 
son,” is called a son self-given (swayandatta), APARA'RCA. 

Here also it is requisite, that he belong to the same tribe with his adoptive father. Vis’ we'e 
awara in the Madana-.Parijata. 
`e He who has lost his parents, or been abaridoned by them without cause, and offers himself to 
a man as his son, is called a son self-given.”” Menu.t 

Being abandoned by his father and. mother without any sufficient cause, such as degradation 
from class or the like: but merely from inability to maintain him during a dearth, oF for a similar 
reason. Véramitrodaya. | 

19. The son received with abréde.] If a woman be married while pregnant, the- child born of 
that pregnancy isa son received with a bride (sahd Pha:) provided the child were begotten by a 
man of equal class. Viwe s wara in the Madana.Parijata. 

He is distinguished from the son of an unmarried damsel, because the conception preceded the bes 
trothing of the mother; and from the son of concealed origin, because the natural father is known 
Then what difference is there? for the son of the unmarried. damsel was conceived before troth plighted. 
ee 


è Ba’LAM-BaAT'T’a, + Mane, 9, 173, 
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20. Å son deserted (apavidd’ha) is one, who, having been discarded: by 
his father and mother, 1s taken for adoption. He is son of the taker. Here, as 


in every other instance, he must be of the same tribe with the adoptive father, 


“21. Having premised sons chief and secondary, the author explains the 
order of their succession to the heritage: “ Among these, the next in order is 


“ heir, and presents funeral oblations on failure of the preceding.’* 


99. Of these twelve sons abovementioned, on failure of the first respectives 


ly, the next in order, as enumerated, must be considered to be the giver of the 








Annotations, 
True: yet there is a great difference, since one is born before marriage, and the other after mare 
riage. This son received witha bride is son of him who takes the hand of the pregnant woman ia 
marriage : for the maternal grandfather’s right is divested by his giving away the child with the 
mother. Nanpa Pan/prra in the Vaijayanti on VisHn'v. 

Since the bridegroom is specified as the adoptive father, the child does not belong to his natural 
father. Although the religious ceremony of marriage do not take place in the case of a pregnant 
woman, since a text of law restrictsthe prayers of the marriage ceremony to the nuptials of virgins, 
and forbids their use in the instance of women who are not virgins, asa practice which has become 
obsolete among mankind; and it would be inconsistent with a passage of the Véd’a [used at the 
nuptial ceremony asa prayer] expressing ‘* the virgin worships the generous sun in the form of- 
fire; nevertheless the term ‘ marry” [in the text of Menut] intends a religious ceremony different 
from that, but consisting of burnt offerings, and so forth, according to the remark of the Retnd 
cara and the rest. VaA‘cusrars mis'Ra in the S’rddd’ha chintéman’i. : 

20. Discarded.} Abandoned: not for any fault, but through inability to maintain him, or 
because he was born under the influence of the stars of the scorpion’s tail, $} or for any similar reas 


son, BA'LAM-BHAT'T'A, 


Since that, of which there is no owner, ‘is appropriated by seizure or occupation, the child 


becomes son of him, by whom he is taken. Nanna Pan’nita in the Vaijayanti on Visun’v. 15. 24, 


22. Of these twelve sons.) The various modes of adoption, added to the legitimate son by 


birth, raise the number of descriptions of sons to twelve, according to most authorities. That nume 


ber is expressly affirmed by Manu, Na‘rens,| Vasisar’na,{ Visunu,** &c, 
rrr a aaaea) 
* Ya’arvawarcys, 2, 133. . + Mens, 9. 173. 


$ The birth of a son, while the moen is near the stars ef Múla (the scorpion’s tail), is dangerous to the father’s life, 


according to Indian astrology; and, on this account, x sen born acder ihat influence is exposed or abandoned, if naturad 
affection and humanity do Kot overcome superstition and credniity. 


-$ Menr, 9. 158, i Narena, 13, 44, í Yassera, 17. Ui, 


A passage is hows 


a Visun‘v, 1d. he 
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funeral oblation or performer of obsequies, and taker of a share or successor to 
the effects. 


23. 


pounds an exception to the seeming right of the legitimate son to take the whole 


If there be a legitimate son and an appointed daughter, Menu pro- 


estate: ‘ A daughter having been appointed, if a son be afterwards born, the 
division of the heritage must in that case be equal; since there is no right of 


primogeniture for the woman,” * | 


et. 


So the allotment of a quarter share to other inferior sons, when a 
superior one exists, has been ordained by Vasisur’#a: ‘ When a son has been 
adopted, if a legitimate son be afterwards born, the given son shares a fourth 


part,” 4 Here the mention of a son given is intended for an indication of others 


ruO.]|lCK Ne rr a 


Annetattors, 


ever quoted from De’rana, asserting the number of fifteen (* The descriptions of sons are ten and 
five.) and Vrinasrart is cited as alleging the authority of Menu for thirteen: “ Of the thirteen 
gons, who have been enumerated by Menu in their order, the legitimate son and appointed daughter 
are the cause of lineage. As oil is declared to be a substitute for liquid butter, so are eleven 
sons by adoption substituted for the legitimate son and appointed daughter.’ Nanna Pan’pira, in 
his commentary on Visun’v, observes, that € the number of thirteen specified by Vainaspati, and 
$ that of fifteen by Dr’vana, intend subdivisions of the species, not distinct kinds: consequently 
é there is no contradiction ; for those subdivisions are also included in the enumeration of twelve.’ 
Jt appears, however, from a comparison of texts specifying the various descriptions of sons, that the 
exact number (as indeed is acknowledged by numerous commentators and compilers) is thirteen; in. 
gluding the son by a S'údrá woman, Vide § 30. 

23, If there be a son and an appointed daughter.| So this passage is interpreted by the com. 
gnentators Vis’ws’s’wAra and Ba’nam-naar’r’a. The original is, however; ambiguous and might bo 
explained ‘ if there be a legitimate son and a son of an appointed daughter.’ BA'LAM-BHAT'T'A re. 
marks, that this can only happen where a legitimate son is born after the appointment of a daughter. 

24, So the allotment of a quarter share.) As the appointed daughter participates where 
there is a legitimate son; so do other sons likewise partake, Suddd’hiné, 

The mention of a son given,| This is according to the reading of ‘the text as here cited and in 
the Firamitrodaya and CAMALA cara’s Vivida-Tandava. But, in the Calpataru, Retndcara, 
FSR on Sa nar na anna, eens se encanta 


è Menu, 9, 134, t Vausar'ina, 15, 8, 


93, An appoint. 

da- daughter 
shares with a 
legitimate sons 
according to a 
passage af Mis 
KU, 


24, Others have 
a quarter of a 
share, as directe 
ed by Vasisr- 
T HA. 


@5. Ca°tyi/t- 
ANA allots &® 
them the same 
portion; pra- 
vided they be 
of equal class: 
else, food and 
raiment only. 


26, The son of 
the wife, & sons 
given, bought, 
mate,  self-giv- 
en & discarded, 
are ef equal 
class; the dam- 
sels son, the 
sox of hidden 
origin, sonof a 
pregnant bride, 
an! son of a 
twice-married 

woman, are of 
inferior rank. 


OT. A passage of 
VISHNU, cone 
cerning these 
exceptionable 
BOS, denies 
their participa- 
lien, 


99. Mexu al- 
lots to adopted 
sons, a mere 
maintenance : 
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also, as the son bought, son made by adoption, and [son self-given* and] the 


rest: for they are equally adopted as sons. 


+25, Accordingly Ca’rya’yana says, “ H a legitimate son be born, the rest 
are pronounced sharers of a fourth part, provided they belong to the same tribe; 


but, if they be of a different class, they are entitled to food and raiment only.” 


26. * Those who belong to the same tribe,” as the son of the wife, the son 


given and the rest [namely the sons bought, made, self-given and discarded, 7] 
share a fourth part, if there be a true legitimate son: but those, who belong toa 
different class, as the damset’s son, the son of concealed origin, the son of a 


pregnant bride, and the son by a twice-married woman, do not take a fourth 


part, if there be a legitimate son: but they are entitled to food and raiment only.. 


97. 


concealed origin, one received with a bride, and a son by a twice-married woman, 


« Exceptionable sons, as the son of an. unmarried damsel, a son of: 
share neither the funeral oblation, nor the estate.’ This passage of Visun‘uf 
merely denies the right of those sons to a quarter share, if there be legitimate 
issue: but, if there beno legitimate son or other preferable claimant, even the child 


of an unmarried woman and the rest of the adoptive sons may succeed to the 


whole paternal estate, under the text before cited (§ 21.) 


£8, “ The legitimate son is the sole heir of his father’s estate; but, for 


the sake of innocence, he should give a maintenance to the rest.”§ This text of 
SAA. 


Annotations, 

Chintáman’i &c, that restrictive term iş wanting. 
Chaturt’ha-bhéga-bhigi syad dattacah. 

25, Sharers of a fourth part.| This reading is followed in the Maduna-Périjata, Viramis 


trodaya &c. But the Calpataru, Retwacayva and other compilations read * a third part,’ Vide 
Jimuta-va/wana, C. 10, § 13. 


Sa chatur?ha-bhdga-bhigt syat, instead of 


A NPE TE I a a D 


* f fral LL 8 eos 
BALAM BHAT pa + Subod hint and Pirijata, 


f le is not found in the institutes of Visan’e ; but is cited from thi thor i na-paérua 1 Firani- 
trddoya, as in this place, Mano, A ia at author in the Madanaparyata ant Firgmi 
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Menu must be considered as applicable to a case, where the adopted sons 
(namely the son given and the rest) are disobedient to the legitimate son and 


devoid of good qualities. 


29, Here a special rule [different from Ca’rva‘yana’s*] is propounded by 
the same author (Merv) respecting the son of the wife: ~“ Let the legitimate 
son, when dividing the paternal heritage give a sixth part, or a fifth, of the pa- 
trimony to the son of the wife.’+ The cases must be thus discriminated: if 
disobedience and want of good qualities be united, then a sixth part should be 


allotted. But, if one only of those defects exist, a fifth part. 


30. Menu, having premised two sets of six sons, declares the first six to 
be heirs and kinsmen ; and the last to be not heirs but kinsmen: ‘“ The true 
legitimate issue, the son of a wife, a son given, and one made by adoption, a sen 
of concealed origin, and one rejected [by his parents, | are the six heirs and kins- 
men. The son of an unmarried woman, the son of a pregnant bride, a son 
bought, a son by a'twice-married woman, a son self-given, and a son by a Sudrd 


woman, are six not heirs but kinsmen.” 


$1. That must be expounded as signifying, that the first six may take the 


heritage of their father’s collateral kinsmen (sapin'das and samdnédacas) if 


there be no nearer heir; bnt not so the last six. However, consanguinity and 


Fa ST ca ear recreate eo 
Anmotatians, 


28. Applicable to a case where adopted sons (namely the son given &c.) are disobedient.] 
ït also relates to the damsel’s son and the rest: for they are declared entitled to food and raiment 
only, if there be legitimate issue; and that must be supposed to be founded on ‘the same authority 
with this text: but Menu has himself propounded a fifth or a sixth part for the son of the wife, if 
there be legitimate issue.§ Viramitrodaya, 

31. The first six may take the heritage of collateral kinsmen:.... 
gense of the two passages is, that, if there be no nearer collateral ‘kinsman, the first six inherit the 


not so the last six.] The 


property ; but not the six last, Subdd’hinz. 
rr ———————————eeeeeee——eE—oaeaeeeeeeeeee lll 


> BA'LAM-BOAT'T’A, + Meno, 9. 164, t Menu, 9. 159,~160, 4 Vide § 28. 


supposing their 
insubserdination 
towards the le. 
Sitimate son, 


29, He assigns 
a fifth or a sixth 
part to the som 
of the wife: ac- 
cording to his 
relative merits, 


30. Two classes 
of sons are dig- 
tinguished by 
Mex: one in- 
heriting from 
collaterals, and 
the other poi, 


S1, Fixplanati- 
on of the text. 


32, Confirmed 
by a passage of 
Menu, 
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the performance of the duty of offering libations of water and so forth, on 


account of relationship near or remote, belong to both alike. 


32. It must be so expounded ; for the mention of a given son in the follow- 
ing passage is intended for any adopted or succedaneous son. ‘° A given son 
must never claim the family and estate of his natural father. The funeral obla- 
tion follows the family and estate: but of him, who has given away his son, the 


obsequies fail.””* 








Annotations, 


However, consanguinity &§c.] ME'DHATIPHI interprets the text of Menu as signifying that 
‘the last six are neither heirs nor kinsmen.? But that interpretation is censured by Cutiu’c&« 
BHAT'T'A ; and is supposed by the commentator on the Mitdcshard to be here purposely confuted. 

32. The mention of a given son is intended for any adopied.son.| The meaning, as here exe 
pressed, is this: the mention of a son given is in this place intended to denote any succedaneous son, 


Consequenily, since it appears from the text, that adopted sons have a right of inheritance; but, 


“according to the opponent’s opinion, it appears from another passage, that they have not a right of 


succession; it might be concluded from such a contradiction, that the precepts have no authority: 
-therefore, lest the text become futile, the- interpretation, proposed by us, is to be preferred.. Suda 
ahint. i 

Of him, who has given away his son, the obsequies fail] This must be understood of the case 
where the giver has other male issue. Subdd'hiné. 

But, if he have not, then even that son is competent to iuherit his estate and to perform his ob- 
sequies ; like the son of two fathers (Sect. 10 § 1): fora passage of S’a’ra’vapa directs “ Let the 
given son present oblations to his adoptive parent and to his natural father, on the anniversary of 
decease, and at Gayt, and on other occasions; not, however, if there be other male issue.” This 
indeed can only occur where the natural father is bereft of issue after giving away his son: since, at 
the time of the gift, itis forbidden to part with an only son (§ 11.) In this manner is to be undere 
stood the circumstance of a given son, as son of two fathers, conferring benefits on both. ‘Batam 
BHATT’ A. 

If either the natural parent or the adoptive father have no other male issue, the daydmushyayan’a 
or son of two fathers shall present the funeral oblation to him and shall take his estate: but not so, 
if there be male issue. If both have legitimate sons, he offers an oblation to neither, but takes the 


‘quarter of a share allotted to a legitimate son of his adoptive father. Vyavahdra-mayte’ha, 








E 
# Mino, 9, 142, 
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33. All, without exception, have a right of inheriting their father’s estate, 
for want of a preferable son: since a subsequent passage (“ Not brothers, nor 
parents, but sons, are heirs to the estate of the father,”’*) purposely affirms the 
succession of all subsidiary sons other than the true legitimate issue; and the 
right of the legitimate son is propounded by a separate text (‘* The legitimate 
son is the sole heir of his father’s estate ;’’+) and the word “ heir” (dayada) is 


frequently used to signify any successor other than a son. 


$4. The variation which occurs in the institutes of Vasisny’#a and the 
rest, respecting some one in both sets, must be understood as founded on the dif- 


ference of good and bad qualities. 





Amnotations, 

33, The word “ heir” is frequently used.] Au instance is cited in the text, Itis pa rtof w 
„passage, of which the sequel has not been found, The-words are “Jet him compel the heirs to pay.’ 

34, The variation, which occurs in Vastsur’aa- &c.) Menu, declaring the appointed 
daughter equal to the legitimate son, includes her under legitimate issue, and proceeds to define the 
remaining ten succedaneous sons.§ But Vasisur’Ha states the appointed daughter as third in rank ;|f 
which is a disagreement in the order of enumeration, The same must be understood of other instie 
tutes of law; which are here omitted for fear of prolixity. How then is ihe succession of the 
next in order on failure of the preceding reconcileable? The author proposes this difficulty with its 
solution, His notion of the mode of reconciling it is this: Menu, declaring that the first set of six 


sons by birth or adoption is competent to inherit from collateral kinsmen on failure of nearer heirs, 


put net so the second set, afterwards proceeds to deliver incidentally definitions of those various sons.- 


It appears therefore to be a loose enumeration, and not one arranged with precision, Accordingly 
Menc, in saying ‘¢ Let the inferior in order take the heritage,”** does not limit this very order,. 
but intends- one different in seme respects: and the difference is relative to good and bad qualities,- 
The same method must be used with the variations in other codes. Moreover, what is ordained by 
Ya‘unvAWALOYA is consistent with propriety, For the true legitimate son and the son of an ap. 
pointed daughter are both legitimate issue and consequently equal. The son of the wife, a son of 
hidden origin, the son of an unmarried damsel, and a son by a twiceemarried woman, being produced: 
from the seed of the adoptive father or from a soil appertaining to him, have the preference before the 
son given and the rest. The son received with a bride, being produced from soil which the adoptive 


—————————————————————————————————————————————————————————————— a 


* Meno, 9. 1&5. + Vide § 93; į Menu, 9; 165, § Meny, 9, 166,~178, 
Y Vasisat’wa, IT, 1A, Z As Yisun‘u, 15, 2—37. Naereway, 13, 44,—45, Devara Xo, 
** Meny, 9. 184, 











33. Sons of all 
descriptions 

may ` inherit 
from the father. 
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30. 


daughter, in Gavrama’s text, is relative to one differing in tribe. 


CHAP., £, 


But the assignment of the tenth place to the son of an appointed 


56. The following passage of Menu, “ If, among several brothers of the 
whole blood, one have a son born, Mexu pronounces thein all fathers of male 
issue by means of that son ;”*¥ is intended to forbid the adoption of others, if a 
brother’s son can possibly be adopted. It is nat intended to declare him son of 
his uncle for that is inconsistent with the subsequent text; ‘ brothers likewise 


“and their sous, gentiles, cognates &c.”+ 


37. The author next adds a restrictive clause by way of conclusion to what 
had been stated : “ This law is propounded by me in regard to sons equal by 


{i zg + 
class.” f 


38. This maxim is applicable to sens. alike by class, not to such as differ in 


rank. 


39. Here the damsel’s son, the son of hidden origin, the son received with a 


bride, and a son by a twice-married woman, are deemed of like class, through 


a 
Armatations. 
father accepts for his own, is placed in the second set by the authority of the text [or because the 
mother did not appertain to the adoptive father at the time when the child was begotten.§] The 
whole is therefore unexceptionable. Subod hint. 

36. That is inconsistent with the subsequent text.] It ‘is incompatible with a passage of 
Ya‘nvawaLcys declaratory of the nephew’s right of succession after brothers. For, if he be 
deemed a son, because all the brethreñ are pronounced fathers of male issue by means of the son of a 
brother, he ought to “inherit before all other heirs, such as the father and the rest, [who are in that 
passage preferred to him.] Subod hint. 

The principle of giving a preference to the nephew, as the nearest kinsman, in-the selection of a 
person to be adopted, is carried much further by Nanna ran’pita in the Dattaca-mimdnsi: and, 
according to the doctrine there laid down, the choice should fall on the next nearest relation, if there 
‘be no brother’s son; amd on a distant relation, in default of near kindred: but ona stranger, only 
See § 13. S 


* Mewy, 9. 182. + Ya‘unyawareva, 2, 136, Vide infra, C. 2, Sect, 1, § 1. 
$ Yaunvawatcya, 2. 134, § BA'LAH-BHAT'T’A, 


wpon failure of all kin. 
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their natural father, but not in their own characters: for they are not within the 


definition of tribe and class. 


40. Since issue, procreated į in the direct order of the tribes, as the Mur- 
d’havasicta and the rest, are comprehended under legitimate issue, it must be un- 


derstood, that, on failure of these also, the right of inheritance develves on the son 


of the wife and the rest. 


41, But the som by a Súdrá wife, though legitimate, does not take the 
whole estate, even on failure of other issue. Thus Menu says, “ But, whether 
the man have sons, or have no sons, [by his wives of other classes, } no more 


than a tenth part must be given to the son of the S’udra,”’* 


e Whether he have sons,” whether he have male issue of a regene- 


42. 


rate tribe; 
upon his demise, the son of the wife or other [adoptive son, | or any other kins- 


« or have no sons,” or have no issue of such a tribe; in either case, 








l Annotations, 
39. They are not within the definition of tribe.) For Ya'snyawaucya, having described 
the origin and distinctions of the tribes and classes, [viz. the Miurd’hdvasicia, Ambasht’ha, 
Nishida, Méhishya, Ugra and Carana:] adds “ ‘This rule concerns the children of women lawfully 


married,” t} Viramitrédaya. 
Since these (viz. the damsel’s son and the rest) are bastards; born either in fornication or adul- 


tery, their exclusion from class, tnbe &c. has been orcained in the first book on religious obser» 


tances, Subbd' hint 
41. No more than atenth part.] Is not this wrong? for it has been declared, that the S”d. 


drá’s son shall takea share ina distribution among sons of various tribes (Sect. 8. § 1); but it is 


No: fer the four shares of the Brahman’t’s son, 


here directed, that he shall have a tenth part. 


with three for the Cshatréyd’s child, make seven; and, with two for the Vais’ya’s offspring, 


make nine: adding that to one for the S’ddrd’s son, the sum is ten, Thus there is no contradic. 


tion; for, in that instance also, his participation for a tenth part is ordained ; and the whole is un- 


exceptionable, Subéddhiné. 
oe 


* Meno, 9. 154, + Ya‘unyawatcya, 1. 93, 


- rits 
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2. Interpreta- 
tion of the text. 
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man [and heir, ] shall give to the Sudrd’s son, no more than a tenth part of the 


father’s estate. 


43. Hence it appears, that the son of a Cshatriyd or Vais’yd wife takes 


the whole of the property on failure of issue by women of equal class. 


-ne GS Glee @adoscm-~— 


SECTION XI, 





Rights of a son by a female slave, in the case of a S’adra’s estate, 
vmar ae 


I. The author next delivers a special rule concerning the partition of a 
S'udra’s goods. “ Even a son begotten by a Sudra on a female slave, may 
€ takea share by the father’s choice. But, if the father be dead, the brethren 
“ should make him partaker of the moiety of a share: and one, who has no 


“ brothers, may inherit the whole property, in default of daughter’s sons.’’* 


2. The son, begotten by a Sidra ona female slave, obtains a share by 


the father’s choice, or at his pleasure. But, after [the demise oft | the father, 


if there be sons of a wedded wife, let these brothers allow the son of the female 


slave to participate for half a share ; that is, let them give him half [as mach as 
is the amount of one brother’st | allotment. However, should there be no sons 
of a wedded wife, the son of the female slave takes the whole estate, provided 


a a a Sn RY 


Annotations, 


43, Hence it eppears.) It so appears from the text of Menu above cited (§ 41), Ba’tame 
RUAT TA. 

1, “© In default of daughter’s sons.”] Some interpret this ‘ on failure of daughters, and in de 
fault of their sons? Ba’tAM-BHAT’T“A. 


Ne aa a 
* YAJNYAWALCYA; 2, 134,—135, + BA LAM-BEAT/X'A, t Subód'hini and BA'LAM-BUAT'T'A, 
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there be no daughters of a wife, nor sons of daughters. ‘But, if there be. such, 


the son of the female slave participates for half a share only. 


3. From the mention of a Sudra in this place, [it follows, that] the son 
begotten by a man of a regenerate tribe on a female slave, does not obtain a share 
even by the father’s choice, nor the whole estate after his demise. But, if he be 


docile, he receives a simple maintenance. 


§. But the son 
of a regenerate 
man by 4 female 
slave has og 
maintenance 
only, 


1. The subject 
af collateral 
gueccssion is 
next considered, 


2, Passage of 
YA INYAWAL- 

eva on that 
Subject, 


3% THE MITACSHARA CHAP. 1K 


CHAPTER Ik. 





SECTIONE 





Right of the widow to inherit the estate of one, who leaves no male issue. 


Ee 


I. Tao sons, principal and secondary, take the heritage, has beer 
shown. The order of succession among all [tribes and classes*] on failure of 


them, is next declared. 


2. “ The wife, and the daughters also, both parents, brothers likewise, and 
“ their sons, gentiles, cognates, a pupil, and a fellow student : on failure of the 
“ first among these, the next in order is indeed heir to the estate of one, who 
“ departed for heaven leaving no male issue. ‘This rule extends to all | persons 
“ and+ | classes.” t 
aS 
Annotations. 


2, Brothers likewise.”] This is understood by BA’'LAM-BHAT'F'A as signifying both brothers 
-and sisters. 

** And their sons.” | Ba’nam.puara’s understands the daughters of brothers, as ‘well as their 
aons, 
EEAS 

* Subéd’hini, , $ Subé@hint, &e. t Yasnvdwareva, 2, 136,—137. 
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3, He, who has no son of any among the twelve descriptions abovestated 
(C. 1. Sect. 11.) is one having ‘no male issue? ‘Of a man, thus leaving no 
male progeny, and going to heaven, or departing for another world, the heir, or 
successor, is that person, among such as have been here enumerated, (viz. the wife 
and the rest,) who is next in order, on failure of the first mentioned respectively., 


Such is the construction-of the sentence. 


4, This rule, or order of succession, in the taking of an inheritance, must 
be understood as extending to all tribes, whether the Murd’havasicta and others 
in the direct series of the classes, or Sita and the rest in the inverse order ; and as 


comprehending the several classes, the sacerdotal and the rest, 


5. In the first place, the wife shares the estate. “ Wife” (patni) signifies 
a woman espoused in lawful wedlock; conformably with the etymology of the 


term as implying a connexion with religious rites. 


6. Vridd’ha-Menv also declares the widow’s right ‘to the whole estate. 


a ma as nt rater aara eaaa etre een ares areata 


Annotations. 


8. Suck is the construction of .the sentence.| The commentator ‘Ba’tAm-suar’r’a disapproves 
-the reading which is here followed. The difference is, however, immaterial, 

5.  Conformably with the ciymology.] A rule of grammar is cited in the téxt: viz. Pa’n/mt, 
4,1. 35. 

-The author‘of the Subéd’hing remarks, thatthe meaning of the grammatical rule cited from Pa‘. 
w’tn1 is this: Palné ‘wife? anomalously derived from Pati ‘husband,’ is employed when connexion with 
religious rites is indicated : for they are accomplished by her means, and the consequence accrues to 
him. The purport is, that a woman, lawfully wedded, and no other, accomplishes religious ceremo. 
nies: and therefore one espoused in-lawful marriage is exelusively called a wife ¢pafai.) Although 
younger wires are not competent to assist at sacrifices or other religious rites, if an eldest wife exist, 
who is not disqualified ; still, since the rest become competent iu their turns, on failure of her, or 
éren during her life, if she be afflicted with a lasting malady or be degraded for misconduct, they 
possess a capacity for the performance of religious ceremonies: and here such capacity only is 
intended. Qr else marriage may be exclusively meant by religious rites: for offerings are made-to 
deities at that ceremony ; and such also isa sacrifice or solemn rite. ‘Thus likewise, a woman lawe 


fully espoused, and no other, is-2 wife (patni.) 


3. Interpreta- 
tion of it. ° 


' The heir of a 


person, whe 
leaves no male 
issue, is the first 
in succession, 
according to the 
enumeration is 
the text, 


4 The rule is 
the same in all 
tribes & classes, 


5, The widow is 
first entitied ta 
the siiceession, 


6. Passages of 
Meny, 


Visaw’w, 


Ca/TYA/YANA, 


ard 
Criraspats 
goncar in this. 


% Other texts, 


ef 2 contrary 


import, cited, 


from NA’REDA, 


MENW, 


S’ane’sa, 
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“ The widow of a childkess.man, keeping unsullied her liusband’s bed, and-perse- 
vering inreligious observances, shall present his funeral oblation and obtain [his] 
entire share.”*  Vrikad-Visun’u likewise ordains it: “ The wealth of him, who 
leaves no male issue, goes to his wife ; on failure of her, it devolves on daugh- 
ters; if there be none, it belongs to the father; if he be dead, it-appertains to 
the mother.” 4 So does Ca’rva’vana.: “ Let the widow. succeed to-her husband’s 
weaith, provided she be chaste; and, in default of her, the daughter inherits if 
unmarried.{”: And again, in another place: ‘ The widow, being a woman of. 
honest family, or the daughters, or on failure of them the father, or the mother, 
or the brother, or his sons, are pronounced to be the heirs of one who leaves no. 
male issue.”§ Also Vrinaspati: ‘* Let the wife of a deceased man, who left. 
no male issue, take his share, notwithstanding kinsmen, a father, a mother, or. 


uterine brethren, be present,” > 


7. Passages, adverse to the widow’s claim, likewise occur; Thus NA'REDA: 
has stated the succession of brothers, though a wife be living; and has directed. 
the assignment of a maintenance only to widows. ‘ Among brothers, if any. 
one die without- issue, or enter a religious order, Jet the rest of the brethren. 
divide his wealth, except the wife’s separate property. Let them allow a mainte-. 
nance.to his women for life, provided these preserve unsullied the bed of. their 
lord. But, if they behave otherwise, the brethren may resume that allowance.” . 
Menu propounds the succession of the father, or af the brother, to the estate of. 
one who has no male ofispring: “ Of him, who leaves no son, the father shall. 
take the inheritance, or the brothers.” T He likewise states the mother’s right 
to the succession, as well asthe paternal grandmother’s: ‘ Of a son dying 


childless, the mother shall take the estate: and, the mother also being dead, the 


father’s mother shall take the heritage.”** S’ine’aa also declares the suceessive 
a ee 

* See a note on this passage in JimuTa-va'mana, Ch, 1i. Sect. 1. § 7. + Visnw’u, IT. 4.—7. 

+ Vide infra. Sect, 2. § 2, ‘ ; 

§ In the Véramitrédaya, this is cited as the text of a different author; but the commentator en the Mitdcahard 
treats it as a further passage from the author before cited, 


f Na‘reva, 13. 25.—26, 1 Menu, 0, 185, Vide Sect. 4. § My. 
** Menu, 9,211, Vide Sect. 4, § 2, & Sect. 5, § 2, 
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rights of brothers, and of both parents, and lastly of the eldest wife: ‘ The 
wealth of a man, who departs for heaven, leaving no male issue, goes to his 
brothers. If there be none, his father and mother take it: or his eldest wife.” 
€a‘tyayana too says, “ If a man die separate from his coheirs, let his father 
take the property on failure of male issue; or successively the brother, or the 


mother, or the father’s mother.” 


8. The application of these and`other contradictory passages is thus ex- 
plained by D’aa‘re’s‘wara: ‘ The rule, deduced from the texts [of Ya’snya- 
wancya &c.*|, that the wife shall take the estate, regards the widow of a 
separated-brother: and that, provided she be solicitous of authority for raising 
up issue to-her husband. Whence is it inferred, that a widow succeeds to the 
estate, provided. she seck. permission for raising up issue, but not independently 
of this consideration? From the textabove cited, “ Of him, who leaves no son, 
the father shall take the inheritance z+ and other similar passages [as NA'REDA’S 
&c.t| For here a rule of adjustment and a reason for it must be sought; but 
there is none other. - Besides it is confirmed by a passage of Gautama: “ Let 
kinsmen allied by the funeral oblation,by family name, and by descent from the 
same patriarch, share the heritage ; or the widow of a childless man, if she seck 
to raise up offspring to him.” §- 

Serr 
Annstations, 


S: And-other contradictory passages.| Alluding to the texts of Gautama. and De’vara. 


subsequently quoted. BA'LAM-BHAT'T A, 


The rule deduccd from- the texts.] From those of Ya’swxawacya ($ 2.) Vertd@ha.Manv; . 


Vasun’u, CA'TYAYANA and Vriuaspati (§ 6.) Subéd’hin? &e. 


“¢ If she seek .... offspring”’] The particle (vá) is understood by the author, by-whom : 


the passage is here cited, ia the conditional sense, as appears from the interpretation of the text in 
the next paragraph {$ 9.); according to the remark. of the commentators on the Mitdcshard, 
But the scholiast of Gautama takes it in its usual disjunctive senses and the text. is differently 
interpreted: by the author of the Mitécshara himself (§ 18.) 

ee er oe ere EA 


@. Subésd'hink, + Meno, 9. 185. Vide supra, § 7. 
ak: Ba/LaM-BMAt 3/25 § Gautama, 28, 19.~26. Vide infra, § 18,. 


and 
CA'TYA YANA., 


8. D’ua/ne’s’. 
WARA’S mode 
of reconciling 


the contradic. 
tion, 

5’ The rule for 
the widow's 
succersian COR- 
cerns the wie 
dow of a sepa- 
rated brother 


seeking to raise 
up offspring ta 
hin, 


This is coafitm- 
ed by GAUTA= 


“MA, 


9. Interpreta- 
ten of the text. 


19. Confirmed 
by passages of 
Meno, which 
show, that the 
property goes 
to the son berne 
by the widow» 


1l, Vasrsur’. 
Ba also bints, 
that the widow’s 
succession is in 
contemplation 
of her issue, 


12. Else she has 
2 muaintesance 
only; according 
to Na‘repa, 


13. A passage 
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9. <The meaning of the text is this: persons, connected by a common 
oblation, by race, or by descent from a patriarch, share the effects of one whe 


leaves no issue: or his widow takes the estate, provided she seek progeny.’ 


10. * Menu likewise shows by the following passage, that, when a brother 
dies possessed of separate property, the wife’s claim to the effects is in right of 
progeny, and not in any other manner, “He, who keeps the estate of his brother 
and maintains the widow, must, if he raise up issue to his ‘brother, deliver the 
estate to the son.”* So, in the case of undivided property likewise, the same 

uthor says, “ Should a younger brother have begotten 4 son on the wife of his 


elder brother, the division must then be made equally.: thus is the law settled.’ 


I]. < Vasisur’ua also, forbidding an appointment to raise up issue to the 
husband, if sought from a covetous motive (‘ An-appointment shall not be 
through covetousness ;’t) thereby intimates, that the widow’s succession to the 


estate is in right of such an appointment, and not otherwise,’ 


12, € But, if authority for that purpose have not been received, the widow 


$a 


is entitled to a maintenance only ; by the text of Na’aena: “ Let them allow a 


maintenance to his women for life.”’§ 


13. * The same (it is pretended) will be subsequeatly declared by the 














Annotations. 
10. “ Must... deliver the estate to the son.” | Itis thus shown, that a separated. brother is 
meant; else, if there had been no partition, he could not have separate. property. In the text subsee 
quently cited, it appears from the direction for making the division equally, that the case of an ul. 
separated coheir is intended. Since there conld beno partition, if, he were already separated. Subas 
a hint. 
11, The widow's succession is in right of such an, appointment.) ‘A widow, who has accepted 
authority for raising up issue to her husband, has „the right of succession to his estate ; but ne other 
widow has so, Viramilrodaya. 


13. The same (itis pretended) will be declared.| “Here the particle céla indicates disappro. 
a aa 
# Menu, 9, 146, x Meno, 9. 129, F Vassar’ aayl7, 48, § Na’nupa, 13, 26, Vide supra, § 7, 
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contemplative saint: “ And their childless wives, conducting themselves aright, 
‘“ must be supported ; but such, as are unchaste, should be expelled ; and so, 


“ indeed, should those, who are perverse.’’* 


14. < Moreover, since the wealth of a regenerate man is designed for reli- 
gious uses, the succession of women to such property is unfit ; because they are 
not competent to the performance of religious rites, Accordingly, it has been 
declared, by some author, “ Wealth was produced for the sake of solemn sacrifi- 
ces: and they, who are incompetent to the celebration of those rites, do not par- 
ticipate in the property, but are all entitled to food and raiment.” “ Riches were 
ordained for sacrifices. ‘Therefore they should be allotted to persons who are 
concerned with religious duties ; and not he assigned to women, to fools, aud to 


people neglectful of holy obligations.” 


15, That is wrong: for authority to raise up issue to the husband is neither 
specified in the text, (“ The wife and the daughters also &c.”+) nor is it sug- 
gested by the premises. Besides, it may be here asked; is the appointment to 
raise up issue a reason for the widow’s succession to the property? or is the issue, 
borne by her, the cause of her succession? If the appointment alone be the reason, 
it follows, that she has a right to the estate, without having borne a son; and the 


right of the son subsequently produced [by means of the appointmentt] docs not 


Fe crear Carrara aa aT OS eae aaan aan a 


Annotations, 


bation; as in the example € Ah! wilt thou [presume to] fight.” For this passage of Ya’snya. 
waLcya will be expounded in a different sense. So the expression ‘by some author’ (§ 14.) is 
intended as an indication of disrespect. Hence the insertion of the passage so cited, in this argument, 
does not imply an acknowledgment of it as original and genuine. Subdd’hiné. — 

14, It has been declared by seme author.| The passage here cited is not considered as au. 
thentick ; and no authority is shown for that and the following text. BA'LAM-BHAT'T'A, 

15, And the right of the son subsequently produced does not ensue.| Which is inconsistent 
with the enunciation of his right of succession, as one of the twelve descriptions of sons, preferably 


to the widow and other heirs. Suddd’hint and Ba’LamM-Buar’r A. 











# Ya ‘snvawancya, 2, 143, tR $ BAʻLAM-BHAT’T’'A, 
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ensue. But, if the offspring be the sole cause [of her claim,*] the wife should 
uot be recited as a successor : since, in that case, the son alone has aright to the 


goods. 


16. But, it is said, women have a title to property, either through the 
husband, or through the son, and not otherwise. That is wrong: for it is 
inconsistent with the following text and other similar passages. “ What was 
efven before the nuptial fire, what was presented in the bridal procession, what 


has been given in token of affection, what has been received by the woman from 


her brother, her mother, or her father, are denominated the sixfold property of 


a woman.” F 


17. Besides, the widow and the daughters are announced as successors 
($2 ), on failure of sons of all descriptions. Now by here affirming the right 
of a widow, who has been appointed to raise up issue, the right of her son to 
succeed to the estate is virtually affirmed. But that had been already declared; 
and therefore the wife ought not to be mentioned under the head [of successiog 


to the estatet| of one who leaves no male issue. 


18. But, it is alleged, the right of a widow, who is authorized to raise 


up issue to her husband, is deduced from the text of Gautama: “ Let kinsmen 


allied by the funeral oblation, by family name, and by descent from the same 
patriarch, share the heritage; or the widow of a childless man: and she may- 


either [remain chaste, or may] seek offspring.”§ This too is erroneous: for 
SS 
Annotations, 


16. That is wrong: for it is inconsistent with the following text.] Admitting the restric. 
tion, that women obtain property through their husbands or sons only, still that restriction does 
not hold good universally, since women’s right of property is declared in other instances. Subod'hini, 

17. The wife ought not to be mentioned.| She ought not to be here mentioned, lest it should 
be thought a vain repetition. Subdd’hint. 
errr aaa 


* BA'LAM-BIAT/T’A, + Menu, 9. 194. f BA‘LAM.BHAT’T/A, 
§ Vice § 8. The text is here translated according to the commentator’s interpretation. 
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the sense, which is there expressed, is not ‘if she seck to obfain offspring, she 
‘ may take the goods of one who left no issue ;’ but ‘ persons allied by the 
‘ funeral oblation, by family name, and by descent from the same patriarch, 
e share the effects of one who leaves no issue; or his widow takes his estate: 
< and she may either seek to obtain progeny, or may remain chaste,’ This is an 
instruction to her, in regard to her duty. For the particle (vd) © or,’ denoting 
an alternative, does not convey the sense of ‘if. Besides it is fit, that a chaste 
woman should succeed to the estate, rather than one appointed to raise up issue, 
reprobated as this practice is in the law as well as in popular opinion. The 
succession of a-chaste widow is expressly declared : “ The widow of a childless 


man, keeping unsullied her husband’s bed, and persevering in religious obser- 


vances, shall present his funeral oblation and obtain his entire share.” And an 


authority to raise up issue is as expressly condemned by Mesu: “ By regenerate 
men no widow must be authorized to conceive by any other; for they, who au- 


thorize her to conceive by another, violate the primeval law.” f 


19, But the text of Vasisur’aa “ An appointment shall not be through 


covetousness ;’’t must be thus interpreted : ‘if the husband die either unseparated 


from his coparceners or reunited with them, she has not a right to the succes- 





a 
Annotations. 


18. She may etther seek to obtain progeny.| The author proposes two modes of conduct 
for a woman whose husband is deceased. One is, that she should seek offspring, or endeavour to 
obtain male issue under an authority for that purpose, The term vå (either, or,) in this place 
does not signify ¢ if; but indicates an alternative and that implies an opposite case; and the 
opposite case is the second mode of conduct, which, though not expressly siated in the text, must, 
by force of the particle vd, in its usual disjunctive acceptation, be opposite to the desire of obtain« 
ing progeny by means of an appointment to raise up issue: and this is consequently determined to be 
the duty of chastity, The meaning therefore is this: two modes of conduct are here prescribed ; 


either she must seek male issue by means of an appointment for that purpose, or she must remain 


chaste. Subo hini. 


* Vide § 6, + Mexv, 9, 64, Vide C, L Sect, 10. § 5, + Vide § Il, 


The right ‘inter- 
pretation of it 
statetl, 
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‘ sion; and therefore an appointment to raise up issue must not be accepted for 


‘ the sake of securing the succession to her offspring!’ 


20. As for the text of Na’repa, “ Let them allow a maintenance to his 
women for life ;’* Since reunion of parceners had been premised (in a former 
text, viz. “ The shares of reunited brethren are considered to be exclusively 
theirs ;’+) it must be meant to assign only a maintenance to their childless 
widows. Nor is tautology to be objected to that passage, the intermediate text 
being relative to reunited parceners (“ Among brothers, if any one die without 
issue, &c.”t) For women's separate property is exempted from partition by this 
explanation of what had been before said ; and a mere maintenance for the widow 


isat the same time ordained. 


21. The passage, which has been cited, ‘ Their childless wives, conducting 


themselves aright, must be supported ;”§ will be subsequently shown to intend 
the wife of an impotent man and so forth.] 


22, As for the argument, that the wealth of a regenerate man is designed 





Annotations, 
19. Therefore an appointment... , must not be accepied.] Considering, that she has not herself 


aright to the estate, she ought not to seek an authority for raising up issue, from covetousness, with 
the view that the wealth may go to her progeny, as it cannot belong to herself, Sudéd’hini. 

20, Nor is tautology to be objected.| On the ground, that both passages convey the same 
import. For, in explaining what had been before said, the two several passages convey two distinct 
meanings: namely, that the women’s separate property is not to be divided; and that a maintenance 


only is to be granted to them. What had been before said, is not all which is afterwards declared ; 


that it should be charged with tautology, The text ‘* Among brothers, if any one die without 


issue,” is an explanation of the preceding one (** The shares of reunited brethren are considered to be 
exclusively theirs.) The close of it, ‘* except the wife’s separate property,” is a declaration of her 
property being indivisible ; and the subsequent passage (‘* Let them allow a maintenance to his we- 
men for life”) contains a separate injunction, BA'LAM-BHAYT A, 


a eee 


* Wa/rpoa, 13, 96. Vide § 12, 
t NA’REDA, 13, 25, 
§ Vide supra, § 13, 


ee 





+ NA'REDA, 13. 24, 
See Ji/mw’ra-va/nana, Ch, 11, Sect, 1. § 48, 


j Vide Sect, 10, § 15. 
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for religious uses; and that a woman’s succession to such property is unfit, be- 
cause she is not competent to the performance of religious rites; thatis wrong: 
for, if every thing, which is wealth, be intended for sacrificial purposes, then 
charitable donations, burnt offerings, and similar matters, must remain unaccom- 
plished. Or, if it be alleged, that the applicableness of wealth to those uses is 
uncontradicted, since sacrifice here signifies religious duty in general ; and chari- 
table donations, burnt offerings and the rest are acts of religious duty : still other 
purposes of opulence and gratification, which are to be effected by means of 
wealih, must remain unaccomplished ; and, if that be the case, there is an incon- 
sistency in the following passages of Ya‘snyawaxcya, Gavrama and Menu. 
“ Neglect not religious duty, wealth or pleasure, in their proper season.” * ‘To 
the utmost of his power, a man should not let morning, noon or evening be 
fruitless, in respect of virtue, wealth and pleasure.”+ ‘ The organs cannot so 
effectually be restrained by avoiding their gratification, as by constant know- 


‘ledge [of the ills incident to sensual pleasure.” t 


23. Besides, if wealth be designed for sacrificial uses, the argument would 


be reversed, by which it is shown, that the careful preservation of gold [incul- 








Annotations, 


22, Sacrifice here signifies religious duty in general], The relinquishment of a thing, with 
the view to its appertaining to a deity, -is a sacrifice (ydga) or consecration of the thing. The 
same design, terminated by casting the thing into the flames, is a burnt offering (hóma) or holocaust, 
The conferring of property on another by annulling a previous right, isa gift (dána) or donation, 
Such is the difference between sacrifice, burnt offering and donation, Subo@hini. 

“ In their proper season.” | This part of the text was wanting in the quotation of it, as here 
exhibited: but the passage, as it is read in its proper place, by the Mitdcshard, Arara’rca andthe 
Dipacalicd, contains the words swacé cálé ‘in their proper season,’ 

93, The argument would be reversed.]| The reasoning here alluded to occurs in the Mimdnsé s 
and is the 12th topick of the 4th section of the,3d chapter. The passage of the Véda, which is there 


examined, and the initial words of which are quoted in the text, enjoins the careful preservation of 
a A a ST Sam aa EE AERA aa ce 


# Yanvawatcya, 1,115, + Not foundia Gauvama’s jastitutes, f MENU, 2 96, partially quoted in this place 
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CHAP, M, 


cated by a passage of the Véda*] “ Let gold be preserved,” is intended not for 
religious ends, but for human purposes, 


2f. Moreover, if the word sacrifice import religious duty in general, the 
succession of women to estates is nost proper, since they are competent to the pere 
formance of auspicious and conservatory acts [as the making of a pool ora 


garden &c.t | 


25. The text of Na’rupa, which declares the dependence of women, (“ A 


woman has nonght to independence,” $ 


°$) 1s not incompatible with their acceptance 


of property; e¥en admitting their thraldom. 


26. How then are the passages before cited ( Wealth was produced for 
the sake of solemn sacrifices &c.” | ) to be understood? The answer is, wealth, 
which was obtained [in charity§ | for the express purpose of defraying sacrifices, 
must be appropriated exclusively to that use even by sons and other successors. 
The text intends that: for the following passage declares it to be an offence [to © 
act otherwise, | without any distinction in respect of sons and successors. “ He, 
who, having received articles for a sacrifice, disposes not of them for that pur- 


pose, shall become a kite or a crow.” T 


27. It is said by Ca’eva’vana “ Heirless property goes to the king, de- 


ducting however a subsistence for the females as well as the funeral charges; 


Sarre rc ee a a 











Annotations. 


gold, lest it lose its brightness and be tarnished. ‘Phe question, raised on it, is whether the obser- 
vance of the precept be essential to the efficacy of sacrifice or serve only a human purpose; and the 
result of the reasoning is, that the precept affects the person, and not the sacrifice. This reasoning 


is considered by the author to be incompatible with the notion, that wealth is intended solely for 
sacrificial uses, 
re eer a 


* BALAM-BRAT/T A, + BALAM-BHAT'T’A, q Na’repa, 13. Bi. 

U Vide § 14, $ BA/LAWBRAT' TA. i 
T This is a passage of Menu according to Ba‘LAM-BHAT/s’s 3 and a text of the same import, but expressed im 

wiher words, occurs in his lastitutes, 11, 20, | 
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but the goods belonging to a venerable priest, let him bestow on venerable 
priests.”  Heirless property,” or wealth which is without an heir to succeed 


to it, “ goes to the king,” becomes the property of the sovereign; “ deducting 


however a subsistence for the females as well as the funeral charges :” that is, ex- 


cluding or setting apart a sufficiency for the food and raiment of the women, and as 
much as may be requisite for the funeral repasts and other obsequies in honour of 
‘the late owner, the residue goes to the king. Such is the construction of the text, 
An exception is added: “ but the goods belonging to a venerable priest,” de- 
ducting however a subsistence for the females as well as the charges of obsequies, 


f Jet him bestow on a venerable priest.’ 


28. This relates to women kept in concubinage: for the term employed is 
# females” (ydshid.) The text of Na’repa likewise relates to concubines ; 
since the word there used is “ women” (siri.) “ Except the wealth of a Brah- 
snana [property goes to the king on failure of heirs.| But a king, who is atten- 
tive to the obligations of duty, should give a maintenance to the women of such 


persons. The law of inheritance has been thus declared.” * 


29. But since the term“ wife” (patni) is here employed, (§ 2.) the succes- 


‘ion of a wedded wife, who is chaste, is not inconsistent with those passages, 


30. ‘Therefore the right interpretation is this: when a man, who was Sepa 


rated from his coheirs and not reunited with them, dies leaving no male issue, 








Aoncaions, 

27, ** Let him bestow on veneradle pricy .o.. © let him bestow on a venerable priest.) 
The commentator, Ba’tam-puar‘s’a, considers as a variation in the reading of the text, the subse. 
quent interpretation of it, ‘let him bestow on a venerable priest? s’rdtriyayépapadayé im place of 
s‘rotriyéblyas tad arpayet. He remarks, however, that the singular number is used generically, 

28. The text.... relates te concubines.] Or to twice.married women and others not consis 
dered as wives espoused in lawful wedlock, BA'LAM-BHATT'A. 
ERAN RELEE | 














{ 
# Na/nepa, 13, 51—52, 
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his widow [if chaste* | takes the estate in the first instance. For partition had 


been premised; and reunion will be subsequently considered. 


31. It must be understood, that the explanation, proposed by S’ricana 
and others, restricting [the widow’s succession | to the case of a small property, 
is refuted by this (following argument.}] Tf there be legitimate sons, it is pro- 
vided, whether partition be made in the owner’s life time or after his decease, 


that the wife shall take a share equal to the son’s. “ If he make the allotments 


equal, his wives must be rendered partakers of like portions.” t And again.: 
* Of heirs dividing after the death of the father, let the mother also take an 
equal share.”§ Such being the case, it isa mere error to say, that the wife 
takes nothing but a subsistence from the wealth of her husband, who died feay- 


ing no male issue. 


oc 


92, But itis argued, that, under the terms of the texts above cited, (“ his 


wives must be rendered partakers of like portions ;” and ‘ let the mother also: 
take an equal share ;”) a woman takes wealth sufficient only for her maintenance. 
That is wrong : for the words “ share” or “ portion,” and “ equal” or “ like,” 


might consequently be deemed unmeaning. 
eae eee 
Annotations, 

$1. It ts a mere error to say, that the wife takes nothing but a subsistence.] If the wife 
share a portion equal to that of a son, not an allotment sufficient only for her support, both when 
the husband is living, and after his decease, though sons exist ; more especially should it be affirmed, 
that she obtains the whole wealth of her husband, who leaves no male issue: and thus, since the 
widow’s succession to the whole estate is established@by reasoning a fortiori, the assertion, that she 
obtains no more than food and raiment, is erroneous. Besides, since the wife’s participation with @ 
son, who is entitled to take a share of the estate, or, if there be no other son, the whole of it, has 
been expressly ordained, it is fit that she should, on failure of male issue, take the wealth of her 
childless husband being separate from his coheirs, Sudod’hini. 

-32, For the werds “ share” and “equal” might consequently be deemed unmeaning.) 


Ce rr 


ë BA LAM-pHAt’?’a, + lbid, t C. I. Sect, 2, § B, $ C. 1 Sect, 7, 41, 
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33. Or suppose, that, if the wealth be great, she takes precisely enough 
for her subsistence; but, if small, she receives, a share equal to that of a son. 
This again is wrong: for variableness in the precept must be the consequence. 
Thus, if the estate be considerable, the texts abovecited, (“ his wives must be 
rendered partakers of like portions ;” and “let the mother also take an equal 
share ;”°) assisted by another passage [“ Let them allow a maintenance to his 
women for life ;” § 12.*] suggest an allotment adapted for bare support. But, if 


the estate be inconsiderable, the same passages indicate the assignment of a share 


equal to a sows. 


34 Thus, inthe instance of the Chdturmdsya sacrifices, in the disquisition 


[of the Minansa | on the passage dwayoh pran'ayanti ;+ where it is maintained 


Annotations, 


These terms are commonly employed to signify ‘ portion’ and ‘ parity.” By abandoning their own 
signification without sufficient cause, they would appear unmeaning, Sudod’hini. 

33. Variableness in the precept must be the consequence.) If the passages above cited 
(§ 31.), assisted by another passage (§ 12.), ordain the widow’s- receipt of a sufficiency for her 
support, at the time of making a partition with the sons, whether her husband, who was wealthy, 
`- be then alive or dead; but ordain her taking of a share equal to that of a son, if her husband 
possesss little property ; then a single ‘sentence, once uttered, isin one case dependent [ona different 
passage, for its interpretation, | and not so in another instance, Consequently, since it does not 
retain an uniform import, there is variableness in the precept. Suddd’hini, 

34, In the instance of the Chiturmasya sacrifices:;] These are four sacrifices performed on 
successive days, according to some aathorities; but in the months of A’ shad’ ha, Cirtica and 
P’halguna, according to others, They are severally denominated Vais'wédécu, Varun‘a-praghasa, 


S‘acamedha and S’undsiriya, The oblations consist of roasted cakes (purdd’ésa); and, at the 


second of them, two figures of sheep made of ground rice. The cakes are prepared in the usual . 


manner, consisting of ground rice, kneaded with hot water, and formed into lumps of the shape of 
a tortoise: these are roasted on @ specified number of potsherds (capa/a) placed in a circular hole, 
which contains one of the three consecrated fires perpetually maintained by devout Bréhman’as, 

In the disquisition on the passage dwayóh pran‘ayanti.| Part of a passage of the Véda, which 


is the subject of a disquisition in the Mémansd, and which gives name to it. This is the ninth (or, 


=A f 


w Subdd’ hint and BA'LAM-BAAT/T/A, t Mimdnsd, “e 3. 9 


33, Nor a sub» 
sistance if ibe 
estate bee larze, 
and a share if 
it be small, 


34, Argument 
illustrated by 
reasoning gryt- 
ed from the 
Miminsd. 


35, Another ey- 
‘position ef the 
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by the opponent, that the rules for the preparation of the sacrificial fire at the 
Soma-yaga extend to these sacrifices ; in consequence of which the injunction not 
to construct a northern altar (uétara-wédi) at the Vais’‘wédéva and S‘undsirtya sa- 
crifices, must be understood as a prohibition of such altar; {which should else 
be constructed at those sacrifices, as at a Soma-ygoa: | butit is answered by an 
advocate for the right opinion, that it is not a prohibition of that altar as sugs 
gested by extending to these sacrifices the rules for preparing the sacrificial fire 
at the Soma-yaga, but an exception to the express rule “ prepare an uttara-védi 
“ at this sacrifice [viz. at the Chaturmdsya :” | it is urged in reply by the oppos 
nent, that vartableness in the precept must follow, since the same precept thus 
anthorizes the occasional construction of the altar, with reference to a prohibi- 
tion of it, at the first and last of the [four] periods of sacrifice, and commands 
the construction of itat the two middle periods, independently of any other 
maxim: but it is finally shown as the right doctrine, for the very purpose of ob- 
viating the objection of variableness in-the precept, that-the prebibition of the 
altar at the first and last of the periods of sacrifice is a recital of a constant rule ; 
and that the injunction, “ prepare the uttara-véde at this sacrifice,” commands 
its construction at the two middle periods (namely the Varun‘a-praghdsa and 


S‘acaméd’ha) with a due regard to that explanatory recital. 
35. As for the doctrine, that, from the text of Menu (‘ Of ‘him, whe 
Eee 


— Aynotations. 


according to one-mode of counting, the seventh) topick in the third section of Jarmyny’s seventh 
thapter. See Jimuta-va‘nana. Ch. 11. Sect. 5, | 


Since the same precept authorizes the occasional construction of the altar.) Since one pre. 


eept commands it at a Chdturmdsya sacrifice, and another forbids it at two of the periods of that Sta 


trifice ; the injunction, contrasted with the prohibition, seems to imply an option in this case: bat, 


not -being contrasted with any other rule, 


| it becomes a cogent precept in the instance of the two 
sther periods : 


and thus the rule, being cogent in one case and not in the other, is variable ‘in its 
import and effect, 


ON INHERITANCE. 839 


SECT: Ty | 


leaves no son, the father shall take the inheritance, or the brothers,”’*) as 
well as from that of S’ane’ua (“ The wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there be none, his father and 
mother take it: or his eldest wife.” t) the succession of brothers, to the estaté 
of one who leaves no male issue, is deduced; and that a wife obtains a 
sufficiency for her support, under the text “ Let them allow a maintenance to his 
women for life:”’t this being determined, if a rich man die, leaving no male 
issue, the wife takes as much as is adequate to her subsistence, and the brethren 
take the rest; but, if the estate be barely enough for the support of the widow, 
or less than enough, this text (“ The wife and the daughters also ;’’§) 18 pros 
pounded, onthe controverted question whether the widow or the brothers inherit, 
to show, that the first claim prevails. This opinion the reverend teacher does 
not tolerate: for he interprets the text, “ Of him who leaves no son, the father 
shall take the inheritance, or the brothers;’| as not relating to the order 
of succession, since it declares an alternative; but as intended merely to show 
fhe competency for inheriting, and as applicable when the preferable claimants, 


the widow and the rest, fail. The text of S‘anc’ua too relates to a reunited 


brother. 


36. Besides it does not appear either from this passage [of Ya‘snyawAL- 
cya] or from the context, that it is relative to an inconsiderable estate. If the 


Te aaa aa e aana a a ina a mna te 
Aunotatians, 


85, On the controveried question whether the widow or the brothers inherit.] Whether the 
widow inherits, as provided by Na’repa; or the brothers succeed conformably with the texts of 
“MENU and S’ano’Ha, BA'LAM-BHAT'T'A. 

This opinion the reverend teacher dess not tolerate.] Meaning Vis'waru’ra, Subód'hing 
and BA'LAM-BHAT'T'A. 

The text of S'anc ma relates to a reunited brother,| It relates to the case of a brother, who, 


after separation, becomes associated with his coheirs, from affection or any other motive, Subod’hégi, 


“+ Thid. t Na’rena. Vide § 7% 
| Mane, Vide § 7, Y Subed hind. 





—— n e ee 


: & Vide, § 7, 
4 Yaunvawatera, Vide § 2. 


texts of MENU, 


RANCHA and 
Na’REDA pro- 
posed, 


It is condemned 
by Vis‘waru’ 
PA, who inter. 
prets otherwise 
the text of Mg~ 
nu (3 75) 


and that of 
S‘anc’wa (§ 7.) ` 


$fi, The passage 
of YA’INYA- 
WALCYA Cane - 
not be taken as 


relating to & 
small estate in 
one = instance 3 
since it 
relate to wealth 
geuerally in ae 
nother case. 


ST. It appears 
from a passage 
of HARITA, 
that a widow, 
suspected of in- 
conupency, has 
a maintenance 
ouly; but others 
wise inherits 
the whole pros 
perty. 


38. This serves 
to explain & 
passage of 
S/anc’na (67.) 


139, Conclusion, 


must 
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concluding sentence, ‘“ On the failure of the first among these, the next in order 
‘ is heir ;* be restricted to the case of a small property, by reference to another 
passage, in two instances (of the widow and of the daughters,) but relate to 
wealth generally in the other instances (of the father and the rest,) the conse« 


quent defect of variableness in the precept (§ 33.) affects this interpretation, 


37. “ If a woman, becoming a widow in her youth, be headstrong, a main- 
tenance must in that case be given to her for the support of life.’+ This passage 
of Ha/rira is intended for a denial of the right of a widow suspected of inconti- 
nency, to take the whole estate. From this very passage [of Ha’rirat ], it 


appears that a widow, not suspected of misconduct, has a right to take the whole 
property. 


88. With the same view, S’anc’na has said ‘ Or his eldest wife.” (§ 7.). 
Being eldest by good qualities, and not supposed likely to be guilty of inconti- 
nency, she takes the whole wealth; and, like a mother, maintains any other, 


headstrong wife [of her husband.] Thus all is unexceptionable. 


39. Therefore it is a settled rule, that a wedded wife, being chaste, takes 
the whole estate of a man, who, being separated from his ccheirs and not subse- 


quently reunited with them, dies leaving no male issue. 

Pann 
# Vide § 2. 
+ In the Vivdda-chintdman’é this passage is read without the conditional particles viz. ‘A woman.... is heats 


strong : but a maintenance must ever be given to her ,. ++.” 
{$ BA'LAM-BAAT'T'A. 
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SECTION IL. 








Right of the daughters and daughter’s sons. 


1. On failure of her, the daughters inherit. They are named in the plural 


number (Section 1. § 2.) to suggest the equal or unequal participation of 


daughters alike or dissimilar by class. 


2. Thus Ca’tya’vana says, “Let the widow succeed to her husband’s 
wealth, provided she be chaste ; and, in default of her, let the daughter inherit, 
if unmarried.”* Also Vaimaseari: “ The wife is pronounced successor to 
the wealth of her husband ; and, in her default, the daughter. As a son, so does 


the daughter of a man proceed from his several limbs. How then should any 


other person take her father’s wealth ?”’ 


3. If there be competition between a married and an unmarried daughter, 
the unmarried one takes the succession under the specifick provisions of the 


text above cited (“ in default of her, let the daughter inherit, if unmarried.’”’) 


Annotations. 

1, They are named in the plural number.] Here female issue is signified by the original 
word ‘ daughter” (duhitrf:) and that is applicable, indifferently, to such as belong to the same or 
to different tribes. Plurality is denoted by the termination of the plural number, (as in duhitaras ; ) 
which includes, without inconsistency, those who are dissimilar from the parent. Therefore daughters, 
alike or different by class, are indicated by the original word and its termination. They share 
equal or unequal portions in the order before mentioned: namely four shares, three, two or one 
(C. 1. Sect. 8, § 1.) Subód'hiné. 

———— eee SS a aaa 


* Vide supra, Sect, 1, § 6, 


1, After a wife, 
a daughter ite 
herits : 
whatever be her 
tribe, 


2, Passages of 
Cary a‘VYANA 
and Vrigag. 
PATI declare 
her right of suce 
cession, 


3. First the un- 
married daugh- 
ter inherits, 


4. Next a mar. 
ried but wapro- 
vided one, 


And ‘astly an 
enricked one, 


5. An appoint. 
ed daughter is 
Hot meant, 


6. The daagh- 
ters 30n inhe- 
rity on failure of 


daughters; as 
declared by 
Visny’v, 


and by MENY, 
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4, Ifthe competition be between an unprovided and an enriched daughter, 
the unprovided one inherits ; but, on failure of such, the enriched one succeeds: 
for the text of Gavrama is equally applicable to the paternal, as to the maternal, 
estate. “ A woman’s separate property goes to her daughters, unmarried or 


unproyided.”’* 


5. It must not be supposed, that this relates to the appointed daughter : 
for, in treating of male issue, she and her soa have been pronounced equal to the 
legitimate son (“ Equal to him is the son of an appointed daughter,” + or the 


daughter appointed to be a son.t) 


6. By the import of the particle “ also” (Sect. I. § 2.) the daughter’s 
son succeeds to the estate on failure of daughters. Thus Visun‘u says, “If a 
man leave neither son, nor son’s son, nor [wife, nor female§] issue, the dauch- 
ter’s son shall take his wealth. For, in regard to the obsequies of ancestors, 
daughter’s sons are considered as son’s sons.”|| Menu likewise declares, “ By 


that male child, whom a daughter, whether formally appointed or not, shall pro- 
eee 
Annotations, 


A, The text of Gautama. is equally applicable to the paternal . 
is this: since the daughter’s right is declared with reference to a woman’s peculiar property, but _ 


. estate.| The meaning 


it is not intended by using the word “ woman’s” to restrict it positively to that single object, the 
parity of reasoning holds good. Subodhini. 

5, For, in treating of male issue, she and her son have been pronounced &c.] Since she has 
been noticed while treating of male issue, the introduction of her in this place would be improper. 
Subód hini, 

6. The daughter’s son succeeds to the estate on failure of daughters.) According to the com. 
mentary of BA'LAM-BHAT'T'A, the daughter’s daughter inherits in default of daughter’s sons, He 
grounds this opinion, for which however there is no authority in Visnva’nx’s’wara’s text, upon the 
analogy, which this author has admitted in another case, between the succession to a woman’s separate 
property and the inheritance of the paternal estate. (Vide § 4.) | 
———————S————SE———————————————————————————— Se, 

* GAUTAMA, 28 22. Videsupra, C. ¥. Sect. 2. § 1 


+ 0. 1, Sect 1i, gi. €. 1. Sect. 13. § i3, § BA/LAM-DBAT'T'A, 
§ Not found in Visax’w’s institutes; but cited under his name in the Smriti-chandrica, 
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duce from a husband of an equal class, the maternal grandfather becomes the 


_grandsire of a son’s son: let that son give the funeral oblation and possess the 


inheritance.” * 


er | ONA Cane 
SECTION IH. 
meee 


Right of the Parents. 


1. On failure of those heirs, the two parents, meaning the mother and the 


father, are successors to the property. 


2, Although the order, in which parents succeed to the estate, do not 
clearly appear {from the tenor of the text; Sect. 1. § 2.] since a conjunctive 
compound is declared to present the meaning of its several terms at once ;t 
and the omission of one term and retention of the other constitute an excep- 

a ean E 


Annotations, 

-9, Although the order.... do not clearly appear.) It is declared, that the two parents are 
successors to the property, if there be no daughter nor daughter’s son. Since the term (pitarau) 
© ‘parents’ is formed by omitting one and retaining the other member of a complex expression 
(mother and father ;) shall they conjointly take the estate, or severally ? and is the order of suc- 
cession optional, or fixed and regulated ? The author replies to these questions. Subdd’hini, 

A conjunctive compound is declared &c.] A compound term is formed, as directed by Pa’n’rnt 
and his commentators,t when two or more nouns occur with the import of the conjunction ‘ and,’ 
in two of its senses (viz, reciprocation and cumulation.§) This is limited by the emendatory rale 
of -Ca’tya’yana to the case where the sense conveyed by each word is presented at once : while the 
same terms, connected in a phrase by the conjunction copulative, would present the sense of each 
successively. , 

The omission of one term and retention of the oiher constitue an exception.| When the 
word pitr? < father’ occurs with mátr < mother,’ it may be retained and the other term be rejected, 
—___________________ dl 


* Menu, 9. 136.. + Fartica, 1, on Pa’n’im, 2. 2. 29, t Vide infra, Sect, 11, 4 20 
$ See Dictionary of Amera, Bouk 3, Chap, A, fect, 28. Verse 2, | 


l. Next both 
parents inherit, 


2. First the 
mether; & af- 
ter her the fas 
ther, 


3. The mother 
is nearest to her 
son; & should 


therefore 


inbe- 


tion* to that [complex expression;| yet, as the word “mother stands first 
in the phrase into which that is resolvable, and is first in the regular come 
pound (zdtapitarau) ‘ mother and father’+ when not reduced [to the simpler 
form pitarau ‘ parents’ by the omission of one term and retention of the other ; 
it follows from the order of the terms and that of the sense which is thence de- 
duced, and according to the series thus presented in answer to an inquiry con- 
cerning the order of succession, that the mother takes the estate in the first in- 


stance ; and, on failure of her, the father. 


3. Besides the father is a common parent to other sons, but the mother 


is not so: and, since her propinquity is consequently greatest, it is fit, that she 








Annotations, 


This is an exception to the general rule of composition. It is optional; and the regular form may 
be retained in its stead. Ex. Pitarau £ two parents; or Madtdpitarau ‘mother and father.’ 
Pa’n’tnt, 1.2. 70. and 2. 2, 29,= 34, 

The word mother stands first in the phrase into which that is resolvable.) The compound 

term, whether reduced to the simpler expression or retaining its complex form, is resolvable inio 
the phrase méid cha pita cha ‘both the mother and the father.’ This, however, is only the custos 
mary order of terms, not specially enjoined by any rule of syntax. 
As first in the regular compound.) Conformably with one of Ca’rya’yana’s emendatory 
rules on Pa‘y’1ni’s canon for the collocation of terms in composition, (2. 2. 34.) That rule requires 
the most revered object to have precedence: antl the example of the rule, as given in PA’TANJALP’S 
Mahabhashya and Va’mana’s Cdsicd-oritti, is this very compound term matapitarau * mother and 
father.” The commentators, Caryar’a and Haraparra, assign reasons why a mother is considered 
to be more venerable than a father, 

It follows, from the order of the terms.] The compound term métépitarau ‘mother and 
father,’ as well as the abridged and simpler expression pitarau ‘parents,’ is resolvable into the 


same phrase mátá cha pitá cha ‘both the mother and the father.’ Thus, in every form of expres- 


sion, * mother’ stands first, Hence the author infers, that the mother’s priority in regard to 
succession to wealth is intended by the text (Sect. 1. § 2.) 


3. The father is a common parent to other sons.] ‘The mother is, in respect of sons, not 


à Common parent to several sets of them: and her propinguity is therefore more immediate, compared 


* Pa‘n‘tmr, 1, 2, 10, 








t Fártica, 8, on Pa’ wins, 2. 2, 34, 


BECT. Til, ON INHERITANCE. 345 


should take the estate in the first instance, conformably with the text “ To the 


* nearest sapind’a, the inheritance next belongs.” * 


A. Nor is the claim in virtue of propinquity restricted to (sapin‘d’as) 
kinsmen allied by funeral oblations: but, on the contrary, it appears from this 
very text, (§ 3.) that the rule of propinquity is effectual, without any exception, 
in the case of ( samdneodacas ) kindred connected by libations of water, as well 


as other relatives, when they appear to have a claim to the succession, 


5. Therefore, since the mother is the nearest of the two parents, it is most 
fit, that she should take the estate. But, on failure of her, the father is successor 
to the property. 

[<-eeeeseereearemeesesserest——snr Sneha PCOS aces 


Annciatrans. 


with the father’s, But his paternity is common; since he may have sons by women of equal rank 
with himself, as well as children by wives of the Cshatriya and other inferior tribes; and his 
nearness is therefore médiate, in comparison of the mother’s. The mother consequently is nearest 
te her child; and she succeeds ‘to the estate in the first instance, since it is ordained by a passage of 
Menu, that the person, who is nearest of kin, shall have the property. Sudod’hini, 

5. On failure of her, the father is successor to the property.| The commentator, BALAM- 
SHAT'T'A, is of opinion, that the father should inherit first and afterwards the mother; upon the 
analogy of more distant kindred, where the paternal line has invariably the preference before the 
maternal kindred ; and upon the authority of several express passages of law, Naxpa PANDITA, 
author of commentaries on the Mitdcshard and on the institutes of Visun’v, had before maintained 
the same opinion. But the elder commentator of the Mitdécshard, VIS WES WARA-BBAT'T'A has in 
this instance followed the text of his author in his own treatise entitled Madana.Pariata, and has 
supported Visnya‘’ne’s’wara’s argument both there and in his commentary named Subod’iiné, 
Much diversity of opinion does indeed prevail on this question, S'ricara maintains, that the father 
and mother inherit together: and the great majority of writers of eminence (as Apara’nca and 
Camanacara, and the authors of the Smriti-chandricd, Madana-rataa, Vyavakéra-mayticha &c.) 
gives the father the preference before the mother, Jimu’racva’aana and RAGIUNANDANA hare 
adopted this doctrine, But Va’cuuspat: mis’ra, on the contrary, concurs with the Mitheshara 
in placing the mother before the father; being guided by an erroneous reading of the text of 


Visun’u (Sect. 1. §6.), as is remarked in the Viramitrédaya. 


SSS AT 
© Meno, 9, 137. 


The author of the latter work 


rit; conforma- 
bly with a pas- 
sage of MENS, 


A, That text, 
though it speak 
of Sapind/as, is 
not restricted 
to them, 


b, Conclusion. 


1. Next to the 


parents, the 
brothers inhe- 


rit, 


2. D'narg’s’e 
WARA ait ms 
the prior right 
of ihe paternal 
grandmother 3 
on tke ground 
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Mens, 
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SECTION IV, 





Right of the Brothers. 


ee A 


1. Qn failure of the father, brethren share the estate. Accordingly Mexu 
says, “ OF him, who leaves no son, the father shall take the inheritance or the 


brothers.’’* 


2. It has been argued by D’ni’re’s’wara, that, ° under the following text 
‘of Menu, ‘ Of a son dying childless, the mother shall take the estate; aud, 
“ the mother also being dead, the father’s mother shall take the heritage ;’’+ 
e even while the father is living, if the mother be dead, the father’s mother, or 
‘in other words the paternal grandmother, and not the father himself, shall take 


¢ the succession : because wealth, devolving upon him, may go to sons dissimilar 
; l 
Aunsiatigns, 
proposes to reconcile these contradictions by a personal distinction. If the mother be individually 
more venerable than the father, she inherits; if she be less so, the father takes the inheritance, 

1, Brethren.] The commentators, Nanna Pan’p/rra and BA'LAM-BHAT'T'A, consider this as 
intending ‘ brothers and sisters, in the same manner in which ‘ parents’ have been explained 
© mother and father, (Sect, 3. § 2.) and conformably with an express rule of grammar (Pa’n’1nt, 
1, 2, 68.) They observe, that the brother inherits first: and, in his default, the sister. This 
epinion is controverted by Camara’cara and by the author of the Vyavahdra.mayitc’ ha. 

It had been shown (Sect. 3), that the father 
To refute the 


2. ft has been argued by D'EL RE'S'HARA. | 
inherits on failure of the mother. But that is stated otherwise by different authors. 
cpinion maintained by ene of them, the author reverts to the subject by a retrospect analogous to 
the back ward look of the lion, Suddd’hing and BA LAM-BHAT'TA. 

Because wealth, devolving on him, may go to sons dissimilar.) The meaning is this: if the 
succession be taken by the father, the property becomes a paternal estate, and may devolve on his 


sons whether belonging to the Afiirdd’havasicta [or another mixtt] tribe or to his own class. But, 


er ee a O ET ARE ite o 











+ Ba‘ean-BuaT’r’s, 


* Menu, 9. 185, Vide Sect. 1. § T + Maxu, 9, 217. Vide Sect, 1. § 7. 
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f by class; but what is inherited by the paternal grandmother, goes to such only 


‘ as appertain to the same tribe: and therefore the paternal grandmotuer takes. 


€ the estate.’ 


3. The holy teacher [Vis’waru’ra*} does not assent to that doctrine: | 


because the heritable right of sons even dissimilar by class has been expressly 
ordained by a passage abovecited: ‘ The sons of a Bréhman‘a, in the several 


“ tribes, have four shares, or three, or two, or one.” t 


4. But the passage of Menu, expressing that ‘ The property of a Bréh- 
man’a shall never be taken by the king,” f intends the sovereign, not a son [of 


the late owner by a woman of the royal or military tribe]. 


5. Among brothers, such, as are of the whole blood, take the inheritance in 
the first instance, under the text before cited : “ To the nearest sapind’a, the in- 
heritance next belongs.” | Since those of the half blood are remote through the 


difference of the mothers. 


6. If there be no uterine (or whole) brothers, those by different mothers 


inherit the estate. 
a 


Annetations, 


if it be taken by the grandmother, it becomes a ‘maternal estate and devolves on persons of the same 


tribe, namely her daughters; or successively, on failure of them, her daughter's sons, her own sons, 
and so forth, Sudod’hint and BA'LAM-BHAT'T'A, 

A. Intends the sovereign, not a son.| It does not prohibit the succession of a Bréhman'a’s 
son by a Cshatriyá wife, denominated king as being of his mother’s tribe, which is the royal or mi. 


litary one, Bat it relates to an escheat to the sovereign. Therefore it is not an exception to the 


passage cited in the preceding paragraph: and Vis’'waru’pa’s reasoning holds good, that ‘ DHARE S” 


© wana’s objection would be valid, if there were any harm in the ultimate succession of sons dissimie 
‘lar by class, But that is not the case. On the contrary, they are expressly pronounced by the 
¢ text here cited, to be partakers of inheritance? Subdd’hint. 


6. If there be no uterine (or whole) brothers, those by different mothers inherit.| The 


pup 


mee AA 
* The name is supplied by the Subdd’ hint, + Ya‘swvawacera, 2. 126, Vide supra. C, I. Sect, 8 § 3, 
+t Menu, $, 189. Yide infra, Sect. T. § 5, | Meno, 9. 187, Vide Sect. 3. § 3, 


34T. 


3. Bui that is 
contradicted by 
YI WARU’ PA 5 
citing another 
passage of the 
same author, 


A. A text ef 
Mewv, exclud- 
ing the king, 
intends the sos 
yereign not the 


Cshatriya, 


5. The whole 
blood inherits 
first; as ncarest 
of kin, 


\ 


6. Next 
half blood, 


the 


7. After bro- 
thers, nephews 
inherit in like 
manner. 


8. They do not 


share with their - 


uncles, 


9. But they take 
a share which 
had vested in 
their father, 
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7, On failure of brothers also, their sons share the heritage in the order of 


the respective fathers, 


8. In case of competition between brothers and nephews, the nephews have 
no title to the succession ; for their right of inheritance is declared to be on fai- 
lure of brothers [“ both parents, brothers likewise, and their sons.” Sect. 
1. § 2.4] 


9, However, when a brother has died leaving no male issue [nor other 
nearer heir, +] and the estate has consequently devolved on his brothers indiffer- | 
ently, if any one of them die before a partition of their brother’s estate takes 
place, his sons do in that case acquire a title through their father: and it is fit, 
therefore, that a share should be allotted to them, in their father’s right, ata 


subsequent distribution of the property between them and the surviving brothers. 
—EEeEeE————e—e—e———————————————aa———————————EEE=E—=E=E=EEl 
Annotations, 
author of the Vyavahdra-mayic’ha censures the preference here given to the brothers of the half 
blood before the nephews, being sons of brothers of the whole blood, 

7. Their sons share the heritage.| Including, say Nanna PAax’p'rra and BA’LAM-BHAT’?’A, 
the daughters as well as the sons of brothers, and the sons and daughters of sisters. This consequente 
Jy will comprehend all nephews and nieces, l 

In the order of the respective fathers.] In their order as brothers of the whole blood, and of 
the half blood. BA'LAM-BHAT'TA. 

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the distribution of 
shares shall be made, through allotments to their respective fathers, and not in their own right, whee 
ther there be one, two, or many sons of each brother. Suddd’hine. 

That is wrong: for the brethren had not a vested interest in their brother’s wealth before their 
decease ; and property was only vested in the nephews by the owner’s demise. BALAM-BHATTA. 
er 


© Subsd hint and BA‘Lan-BaAT’T’ A, t+ Ba‘LAM-BHAT’T’A, 
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SECTION F, 


Gite 


Succession. of kindred of the same family name: termed Gotraja, or gentiles. 


as 


J, Tf there be not even brother’s sons, gentiles share the estate. Gentiles are 1. Next to the 
nephew, the 


the paternal grandmother and relations connected by funeral oblations of food — 


and libations of water. 


2, Inthe first place the paternal grandmother takes the inheritance. The 2. First the pa- 


ternal grande 
° « , ` ' ther, 
paternal grandmother's succession immediately after the mother, was seemingly T*S 


suggested by the text before cited, “ And, the mother also being dead, the father’s 
mother shall take the heritage :”* no place, however, is found for her in the com- 
pact series of heirs from the father to the nephew: and that text (‘‘ the father’s 
mother shall take the heritage’’) isintended only to indicate her general competen- 
cy for inheritance. She must, therefore, of course succeed immediately after the 


nephew ; and thus there is no contradiction. 


3. On failure of the paternal grandmother, the ( gétraja) kinsmen sprung 3 Next the 
= cence TT a 
Annotations. 


1. Gentiles.| Gétraja or persons belonging to the same general family (gétra) distinguished 
by a common name: these answer nearly to the Gentiles of the Roman law. 

2. She must, therefore, of course succeed.) Some copies of the Mitdcsharé read this pase 
sage differently, The variation is noticed in the commentary of Ba’taw-suar'r’s, viz. ‘She 
t succeeds, after the preceding claimants, if they be dead,’ wperttana-mritdnantaram instead of 
utcarshé tat sutinantaram. The commentary remarks, that the < preceding (uparitana) clais 
+ mants’ are the father and the rest down to the brother’s son, 

3. On failure of the paternal grandmother... .the paternal grandfather.) BA'LAM-BHAT'T'A 
aerial psa areola SOc Ere ar PS Tea sl e-store a e aa AA 

® Sect, L § 7, 





paternal grand- 
father, 


4. After him, 
the uncles and 
their sons, 


5. Then the 
great grand- 
mether, great 


grandfather, 

grand uncles & 
so forth, to the 
scyenia degree, 
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from the same family with the deceased and (sapin’d’a) connected by funeral 
oblations, namely the paternal grandfather and the rest, inherit the estate. For 
kiusmen sprung from a different family, but connected by funeral oblations, are 


indicated by the term cognate (band’hu Sect. 6.) 


4. Here, on failure of the father’s descendants, the heirs are successively 


the paternal grandmother, the paternal grandfather, the uneles and their sons. 


5. On failure of the paternal grandfather’s line, the paternal great grand- 
mother, the great grandfather, his sous and their issue, inherit. In this man- 
ner must be understood the succession of kindred belonging to the same general 


family and connected by funeral oblations. 


Annotations, 
insists, that the grandfather inherits before the grandmother, as the father before the mother, See 


Section 3, 

5. In this manner must be understood the succession of kindred.) The Subéd hint, come 
menting on the first werds of the following section, carries the enumeration a little further: viz. 
* the paternal great grandfather’s mother, great grandfather’s father, great grandfather’s brothers 
€ and their sons, The paternal great grandfather’s grandmother, great grandfather’s grandfather, 
é great grandfather’s uncles and their sons, The same analogy holds in the succession of kindred 
® connected by a common libation of water.’ | 

The scholiast of Visun’v, who is also one of the commentators of the Mitécshard, states other. 
wise the succession of the near and distant kindred, in expounding the passage of Visun’u f‘if ne 
brother’s son exist, it passes to kinsmen (band’hu ;) in their default, it devolves on relations (fa~ 
culya):”* where .BA'LAM-BHAT'T'A, on the authority of a reading found in the Madana.raina, 
proposes to transpose the terms band’hu and saculya; for the purpose of reconciling Visan’u with 
Ya’sxyawatcya, by interpreting saculya in the sense of gétraja or kinsmen sprang from the 
same family. Nanpa Pan’p‘ira, preserving the common reading, says € kinsmen (tand'hu) are 
© sapin’d'as ; and these may belong to the same general family or not, First those of the same gene- 
€ ral family (sagóíra) are heirs. They are three, the father, paternal grandfather, and great grandu 
é father; as also three descendants of each, The order is this: In the father’s line, on failure of 
* the brother’s son, the brother’s son’s son is heir, In default of him, the paternal grandfather, 
f his son and grandson. Failing these, the paternal great grandfather, his son and grandson. In 
a 

© Visus’, 17, 1—1], 
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6. If there be none such, the succession devolves on kindred connected by 
libations of water : and they must be undérstood to reach to seven degrees beyond 
the kindred connected by funeral oblations of food: or else, as far as the limits 
of knowledge as to birth and name extend. Accordingly Vrihat-Menv says 
« The relation of the sapin’d’as, or kindred connected by the funeral oblation, 
ceases with the seventh person: and that of samdndédacas, or those connected 


by a common libation of water, extends to the fourteenth degree ; or as some 


ror rr a TR ET ia a a re n a 


Anois, | 
$ this manner the successioti passes to the fourth degree inclusive ; and not to the fifth: for the text 
© expresses ‘t The fifth has no concern with the funeral oblations. ”* The daughters of the father 
¢ and other ancestors must be admitted, like the daughter of the man himself, aud for the same reason, 
© On failure of the father’s kindred connected by funeral oblations, the mother’s kindred are heirs: 
‘namely the maternal grandfather, the maternal uncle and his son; and so forth, In default of 
€ these, the suecessors are the mother’s sister, her son and the rest.’ 

The commentator takes occasion to censore an interpretation, which corresponds with that of 
the Mitdcshard as delivered in the following section (S. 6. § 1.); and according to which the cog- 
nate kindred of the man himself, of his father and of his mother are the sons of his father’s sister and 
so forth: because it would follow, that the father’s sister’s son and the rest would inherit, although 
the man’s own sister and sister’s sons were living. Ba’uam-suar‘r’a, however, repels this objectien 
by the remark, that the sister and sister’s sons have been already noticed as next in succession to the 
brother and brother’s sons: which is indeed Nanna Pan’p‘1ra’s own doctrine, 

He adds, ‘ after the heirs abovementioned, the saculya or distant kinsman is intitled to the suc. 
$ cession: meaning a relation in the fifth or other remoter degree.’ 

This whole order of succession, it may be observed, differs materially from that which is taught 
in the text of the Mitdéeshard. On-the other hand, the author of the Viramitrédaya has exactly 
followed the Milécshard; and so has Camaxa‘cara: and it is also confirmed by Ma’p’mava 
a’cua’rya, in the Vyavahdra.Méd hava, as well as by the Smrti-chandrica. 

But the author of the Vyavahdra-mayicha contends for a different series of heirs after the bro- 
ther’s son: * Ist the paternal grandmother ; 2d the sister; 3d the paternal grandfather and the bros 
€ ther of the half blood, as equally near of kin; 4th the paternal great grandfather, the paternal une 
6 cle and the son of a brother of the half blood, sharing together as in the same degree of affinity.’ 
He has not pursued the enumeration further ; and the principle stated by him, nearness of kin, does 


not cléarly indicate the rule of continuation of this series, 
DERM, 
* Mexu, 9,186, 


6 Afterwards 


more R distant 
kindred ; 
either to the 


l4th degree ; 
or as ff as con- 


ganguinity is 
ascertainable ; 
so Aisnu dege 


cribes them, 
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affirm, it reaches as far as the memory of birth and name extends. This is signi- 


fied by gétra or the relation of family name.” * 


SECTION VI 


(ere 


On the succession of cognate kindred, bandhu. 
moet 


T Afer see 1]. On failure of gentiles, the cognates are heirs. Cognates are of three 


tiles, coguaies 
h i Be a * s . Ld 
ii kinds ; related to the person himself, to his father, or to his mother: as is de- 


They are of clared by the following text. ‘ The sons of his own father’s sister, the sons of 


thřee sorts, 
distinguished in 
a passage of 
Jaw, 


his own mother’s sister, and the sons of his own maternal uncle, must be con- 
sidered as his own cognate kindred. The sons of his father’s paternal aunt, the 
sons of his father’s maternal aunt, and the sons of his father’s maternal indie; 
must be deemed his father’s cognate kindred, The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of his mother’s 


maternal uncles, must be reckoned his mother’s cognate kindred.” } 


. First th , i m 
ip? the 2, Here, by reason of near affinity, the cognate kindred of the deceased him» 


hate owners 








Annotations, 


I, The cognates are ketrs.] Bandhu, cognate or distant kin, corresponding nearly to the 
Cognati of the Roman law. 

Cognates are of three kinds.| Ba’taw-zaar’s’a notices a variation in the reading, band’havdh 
for band’havah, It produces no essential difference in the interpretation. 

Related to the person himself, to his father or to his mother.] APARA’RCA, as remarked by 
Camsza‘cara, disallows the two last classes of cognate kindred, as having no concern with inherte 
tance; and restricts the term band’hu, in the text, to the kindred of the owner himself. The author 
of the Vyavahéra-mayte’ha confutes that restriction. 

a | 


* The first part of this passage eccurs in Menu’s institutes, 5. 60. The remainder of the text differs. 
' + The text is seemingly ascribed by the commentator BA'LAM-BSAY'T’A ‘to Vridd’ha Sa‘va’zapa, But it is quoted 
fa the Fyavahira-Mid’ hava aga teat of BAUD’ uA’ VANA, 


ON INHERITANCE. 


SECT. VII. 
self, are his successors in the first instance: on failure of them, his father’s cog- 
nate kindred : or, if there be none, his mother’s cognate kindred. This must be 


understood to be the order of succession here intended. 





SECTION. VIL 


mPa POEA AT 


On the succession of strangers upon failure of the kindred. 


nia ,ľ, 

f. If there be no relations of the deceased, the preceptor, or, on failure of 
him, the pupil, inherits, by the text of A’pastamsa. “ If there be no male issue, 
the nearest kinsman inherits: or, in default of kindred, the preceptor ; or, fatling 


him, the disciple.’” 


2. If there be no pupil, the fellow student is the suecessor. He, who received 
his investiture, or instruction in readiag or in the knowledge of the sense of scrip- 


ture, from the same preceptor, isa fellow student. 


3. If there be no fellow students, some learned and venerable priest should 
take the property of a Brdhman’a, under the text of Gautama: “ Venerable 


priests should share the wealth of a Brahman’a, who leaves no issue.’’* 


4, For want of such successors, any Bráhman'a may be the heir. So 
Menu declares: “ On failure of all those, the lawful heirs are such Braéhman‘as, 
"1s have read the three Védas, as are pure in body and mind, as have subdued their 


passions. ‘Thus virtue is not lost.” 








Annotations, 


2. This must be understood to be the order of succession.) Ses a note at the close of the 


{ast section. 


en OOS 


Gautama, 23, 39, + Meng, 9. 188, 


then those of 
his father ; 

and lastly those 
of his mother, 


I. After kine 
dred, the pres 
eeptor is heir; 
py the text of 
A‘PASTAMBA : 

and, next to 
him, the papil, 


2. Aud, failing 
these, the fele 
low student, 


3. Tf there be 
none, a learned 
priesc is heirs 


according to 
GAUTAMA, 
4, Or any 


Brihman‘a, as 
Menu has proe 
vided, 


5, Brt not the 
kings so Me~ 
xU and NA’'RE- 
ba deciarc: 


6. In other 
cases he sovee 
Teign takes the 
escheat: as is 
ordained by 
Ment, 


i, ‘The heirs of 
persons devot- 
ed to religion 
are specified by 
YaA‘SNYAWAL* 
CYA, 


2. Exposition 
of the text. 
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5. Never shall a king take the wealth of a priest; for the text of Mexu 
forbids it: “ The property of a Brékmean‘a shall never be taken by the king : 
this is a fixed law.”* It is also declared by Na‘repa: © If there be no heir of a 
Brahman‘a’s wealth, on his demise, it must be given to a Brékman'e, Others 


wise the king is tainted with sin.’+ 


6, But the king, and not a priest, may take the estate of a Cshatriya or 
other person of an iufericr tribe, on failure of heirs down to the fellow student. 


‘So Menu ordains: “ But the wéalth of the other classes, on failure of all [ heirs, | 


the king may take.” f 


SECTIGQG N VIL 





On suecession to the property of a hermit or of an ascetich. 


ar 
I. It has been declared, that sons and grandsons [or great grandsons || take 
the heritage ; or, on failure of them, the widow or other successors. The author 
now propounds an exception to both those laws; ‘ The heirs of a bermit, of an 
* ascetick, and of a professed student, are, in their order, the preceptor, the vire 


“ tuous pupil, and the spiritual brother and associate in holiness,’’§ 


2, The heirs to the property of a hermit, of an ascetick, and of a student in 
SSD 
Annotations. 

1, © A virtuous pupil.’| The condition, that he be virtuous is intended generally. Hence 
the preceptor and the fellow hermit are successors in their respective cases, provided their conduct be 
unexceptionable. With a view to this, Ya’inyawatcya has placed the words “ virtuous pupil” 
in the middle of the text, to indicate the connexion of the epithet with the preceding and following 
terms, Subéd@hini &c, | 
ne eee re rr een te meer rat oem oe cele 


4 Mewy, 9, 189, + Not found in the institutes of Na’rewa, ¢ Menu, 9. 189, 
{| Batam-snat’r’a, & YA'INYAWALCYA, 2, 138, 





SECT, VIIL ON INHERITANCE: 


roy) 


theology, are, in order, (that is, in the inverse ordeér,) the preceptor, a virtyous 


pupil, and a spiritual brother belonging to the same hermitage: 


3. The student (brahmeehdri) must be a professed-or perpetual one: for 
the mother and the rest of the natural heirs take the property of a temporary 
student ; and the preceptor is declared to be heir to a professed student as an ex- 


ception [to the claim of the mother and the rest. "I 


4. A virtuous pupil takes the property of a yati or ascetick. The virtuous 
pupil, again, is one who is assiduous inthe study of theology, in retaining the holy 


science, and in practising its ordinances. 


unworthy of the inheritance, were he even the preceptor or [standing in] any. 


other, [venerable relation. | 


5. <A spiritual brother and associate in holiness takes the goods of a hermit 


(vénaprast ha.) A spiritual brother is one who is engaged as a brotherly com- 


panion [having consented to become so.}| An associate in holiness is one apper- 


taining to the same hermitage. Being a spiritual companion, and belonging ta 


the same hermitage, he is a spiritual brother associate in holiness. 


6. But, on failure of these (namely the preceptor and the rest,) ‘any one 
associated in holiness takes the goods ; even though sons apd other natural heirs 


exist, 


7. Are not those, who have entered into a religious profession, unconcerned 
with hereditable property ? since Vasisnr’Ha-declares, “ They, who have entered 


into another order, are debarred from shares.” How then can there be a parti- 











Annotations, 


4. Ayati or ascetick,| The term ‘ ascetick’ is in this translation used for the yati or sann yasi; 


and hermit? or ‘anchoret’ for the sdnaprast’ha. In former translations, as in the version of Mg 


NU by Sir Wintram Jones, the two last terms were applied severally to the'two orders of devotion, 


Sa 
% Subéd hint, + Subed hing, -$ Vastur’na, 17, 43. Vide infra, Sect, 10, § 3, 


O00" 


For a person, whose conduct is bad, is 


8. The naturat 
relations do nat 
succeed. But 
the preceptor is 
heir of a pi@e 
fessed student, 


4. And the pus. 
pil is the suces 
“pessor ef an ass 
cctick, 


5. But the come 
panion of a here 
mit is bis heir, 


6. In default of 
these heirs ress 
pectively, an 
associate in hoe 
liness is the suce 
cessor, 


T Objection; 
They cru have 
no property by 
inheritance, be- 
ing Tunouncedt 
Visqualitied by 
VASISH THA i 


nor any propera 
ty acquired by 
themselves 5 
being incapable 
of acquisitions, 
as shown by 
Gautama &c, 


8, Answer. 

A hermit may 
have 2 hoard ef 
Recessaries for 
a day or a year ; 
as intimated by 
Ya’ INYAwaLe 
CYA, 


Aud an ascetick 
and a professed 
‘student have 
clothes & other 
necessaries, 


9, Succession to 
sich preperly 
is regulated, 


i. YA'INYA- 
WAL YA de= 
clares the pre- 
ferable right of 
the reunited 
parcener, be- 
fore the widew 


cc. 
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tion of their property ? Nor has a professed student a right to his own acquired 
wealth : for the acceptance of presents, and other means of acquisition, [as offici- 
ating at sacrifices and so forth,*] are forbidden to him. And, since Gautama 
ordains, that “ A mendicant shall have no hoard ;”+ the mendicant also can have 


no effects by himself acquired. 


8, The answer is, a hermit may have property: for the text [of Ya’snva- 
WALCYA | expresses ‘ The hermit may make a hoard of things sufficient for @ 
“ day, a month, six months, ora year; and, in the month of 4’s‘wina, he should 
‘ abandon [the residue of | what has been collected.”’t The ascetick too has 
clothes, books and other requisite articles : for a passage [of the Véda || directs, 
that “ he should wear clothes to cover his privy parts ;”’ and a text [of law$] 
prescribes, that “ he should take the requisites for his austerities and his sandals.” 
The professed student likewise has clothes to cover his body ; and he possesses alsa 


other effects. 


9. It was therefore proper to explain the partition or inheritance of such 
property. 
SOO 


SECTION Ix, 





On the reunion of kinsmen after partition. 


i 


1. The author next propounds an exception to the maxim, that the wife and 
certain other heirs succeed to the estate of one who dies leaving no male issue. 
“ A reunited [brother] shall keep the share of his reunited [coheir, } who is de« 


‘ ceased ; or shall deliver it to [a son subsequently] born.” T 
ne 


+ Yatunyawareva, 3, 47. See Menu, 6. 15, 
Y YaunyvawaLcya, 2 139% 


* Ba/raM-pHar/r/a, 


+ Gautama, 3. 6, 
|| BA'LAM-BERAT'TA, 


§ BALAM-BHATT'A, 


TECT. FX. ON INHERITANCE, 851 


@ Effects, which had been divided and which are again mixed together, 


are termed reunited. He, to whomsuch appertain, 1s a reunited parcener. 


3, That cannot take place with any person indifferently ; but only with a 
father, a brother, or a paternal uncle: as Vrinaspati declares. “ He, who, 
being once separated, dwells again through affection with his father, brother, or 


paternal uncle, is termed reunited.” 


4, The share or allotment of such a reunited parcener deceased, must be 
delivered by the surviving reunited parcener, to a son subsequently born, in the 
case where the widow’s pregnancy was unknown at the tinte of the distribution. 
Or, on failure of male issue, he, and not the widow, nor any other heirs, shall 


take the inheritance: 


8. The author states an exception to the rule, that a reunited brother shall 
keep the share of his reunited coheir: “ But an uterine [or whole} brother shall 


** thus retain or deliver the allotment of his uterine relation.” * 


6. The words “ reunited brother’ and “ reunited coheir’’ are understood. 

‘Hence the construction, as in the preceding part of the text, is this: The allot- 

ment of a reunited brother of the whole blood, who is deceased, shall be deliver- 

ed, by the surviving reunited brother of the whole blood, to a son born subse- 

quently. But, on failure of such issue, he shall retain it. ‘Thus, if there be 

brothers of. the whole blood and half blood, an uterine [or whole] brother, being 
, 


Annotations, 

4, Or, on failure of male issue, ke, and not the widow &c. shall take the inheritance.] The 
singular number is here indeterminate. Therefore, if there be two or more reunited parceners, they 
shall divide the estate. 

6, A son born subsequently.) The widow’s pregnancy not having been apparent at. the time 


A maintenance must be allowed to the widow, Ba’Lam-puat’r’A. 


èf the partition, 








® Fa/unvawatcra, 2, 139, 


2. Exploration 
of reunited pare 
cener, 


8. Reunion ig 
between certain 
relations omiy: 
so  VRIHASPA- 
TL 


4, The čeceags 
ed’s share must 
be given to his 
posthumous 
son; or, if there 
be none, may 
he retained by 
the reunited 
parcener. 


5. A limitation 
of the preced- 
ing rale is cons 
tained in the 
sequel of the 
text. 


6.  Uxposition 
of it. The 
whole blood bas > 
the preference 
before the half 
blond, 


7 Yansa- 
watcya delt- 
yers a rule con» 
cerning the pare 
ticipation of 
brethren of the 
half blood, 


3. Interpreta- 
tion of the text, 
The half bro- 
ther may share 
if again associa- 
ted in family 
partnership, 


9, And the 
whole brother, 
though not so 
associated. 
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a reunited parcener, not a half brother who is so, takes the estate of the reunited 


uterine brother, This is an exception to what had been before said (§ L.) 


7. Next, in answer to the inquiry, who shall take the succession when a 
reunited parcener dies leaving no male issue, aud there exists a whole brother not 
reunited, as well asa half brother who was associated with the deceased? the 
author delivers a reason why. beth shall take and divide the estate. “ A half 
“ brother, being again associated, may take the succession, not a half brother 
“ though not reunited ; but one, united [by blood, though not by coparcenery, | 


‘* may obtain the property ; and not [exclusively] the son of a different mother.”* 


8: A half brother, (meaning one born of a riyal wife,) being a reunited 
parcener, takes the estate ; but a half brother, who was not reunited, does not 
obtain the goods, ‘Thus, by the direct provisions of the text, and by the excep- 


tion, reunion is shown to be a reason for a half brother’s succession. 


9. The term “not reunited” is connected also with what follows: and 
hence, even one who was not again associated, may take the effects of a deceased 
reunited parcener. Who is he? The author replies: “one united ;” that is, one 


united by the identity of the womb [in which he was conceived ; | in other words, 
Annotations, 

7, © A half brother, being again associated &c.”] The text admits of different interpretas 
tions besides variations in the reading. See Jimu’ra-va’HANa, C. 11. Sect. 5. § 13,14, 

9, The term * not reunited” is connected also with what follows.) It is connected with 
both phrases, like a crow looking two ways at once, Hence it constitutes, with what follows, anos 
Subdd’ hini. 

One united by the identity of the womd.} In like manner, a father, though not reunited with 


ther sentence. 


the family, shall take a share of the property of his son; and a son, though not reunited, shall re 
Ceive a share of the estate of his father, from a reunited parcener. This, according to the author of 
the Subd hint, is implied: the 7éda describing the wife as becoming a mother to her husband, who 


is identified with his offspring, But Ba’zam-suar’t’a does not allow the inference, 





LL ty GA Sra areca YC OPPO Pl gt = DMA I GG PR EC A oo PEE I TD = aN Sa 
# Yalunyawaucra, 2, 140, 


ON INHERITANCE, 


SECT. 1X, ` 


an uterine or whole brother. It is thus declared, that relation by the whole 
blood is a reason for the succession of the brother, though not reunited in copar- 


cenery, 


10. The term “ united” likewise is connected with what follows: and here 
it signifies reunited [as a coparcener. | The words “ not the son of a different mo- 
ther” must be interpreted by supplying the affirmative particle ( éva ) under- 
stood. Though he bea reunited parcener, yet, being issue of a different mother, he 


shall not exclusively take the estate of his associated coheir. 


11. Thus, by the occurrence of the word “ though” (api) in one sentence 
{“ though not reunited” &c. § 7.) and by the denial implied in the restrictive 
affirmation (éva “ exclusively,”} understood in the other, (‘ one united may 
take the property, and not exclusively the son of a different mother;’’) it is shown, 
that a whole brother not reunited, and a half brother being reunited, shall take 


and share the estate ; for the reasons of both rights may subsist at the same instant. 


12. This is made clear by Menu, who, after premising partition among re- 
“united parceners (“ If brethren, once divided and living again together as par- 
ceners, make a second partition ;’*) déclares ‘* should the eldest or youngest of 
several brothers be deprived of his allotment at the distribution, or should any one 
of them die, hisshare shallnot belost: but his uterine brothers and sisters, and such 


brothers as were reunited after a separation, shall assemble together and divide 


his share equally.”’} 


13. Among reunited brothers, if the eldest, the youngest or the middlemost, 


at the delivery of shares, (for the indeclinable termination of the word denotes 
i 
Annotations, 
11. The reasons of both rights may subsist at the same instant.] The reunion of the half 
"brother in family partnership, and the whole brother’s relation by blood. BA'LAM-BHAT'T'A. . 


* Maru, 9, 210, + Menu, 9, 211.—213, 
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any case;) that is, at the time of making a partition, lose or forfeit his share 
by his entrance into another order [that of a hermit or ascetick,*] or by the 
guilt of sacrilege, or by any other disqualification; or if he be dead; his allot. 
ment does not lapse, but shall be set apart, The meaning is, that the reunited 
parceners shall not exclusively take it. The author states the appropriation of 
the share so reserved: “ His uterine brothers and sisters &e.” (§ 12.) Brothers 
of the whole blood, or by the same mother, though not reunited, share that allot- 
ment so setapart. Even though they had gone toa different country, still, returning 
thence and assembling together, they'share it: and that « equally ;” not by a dis- 
tribution of greater and less shares. Brothers of tke half blood, who were reuni- 
ted after separation, and sisters by the same mother, likewise participate, They 


inherit the estate and divide it in equal shares. 





SECTION X. 





On exclusion from inheritance. 


eters 


1. The author states an exception to what has been said by him respects 
6 . e Ld ° 
ing the succession of the son, the widow and other heirs, as well as the reunited 


parcener. ““ An impotent person, an outcast, and his issue, one lame, a madman, 








Annotatis, 
13. They inherit the estate and divide it in equal shares. This supposes the brothers of- the 


half blood to belong to the same tribe, But, if they are of different tribes, the shares are four, three, 


‘two or one, in the order of the classes; since there is no reason for restricting that rule of distributi- 


on. Ba’LAM-BHAT’?’A, 


1. “ An impotent person, an outcast and his issue.” | The initial words are transposed by 


Jimu’ra.va'nana, C. 5, § 10, 


£ BALAM DEAT T'A 
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« an idiot, a blind man, and a person afflicted with an incurable disease, as 
« well as others [similarly disqualified, | must be maintained ; excluding them, 


however, from participation,” * 


2. “An impotent person,” one of the third gender (or neuter sex.) “ An 
outcast ;” one guilty of sacrilege or other heinous crime. “ His issue ;” the 
“ Lame ;” deprived of the use of bis feet, “ A mad- 


man ;” affected by any of the various sorts of insanity proceeding from aur, bile, 


offspring of an outcast. 


or phlegm, from delirium, or from planetary influence. “ An idiot ;” a person 
deprived of the internal faculty: meaning one incapable of discriminating right 
from wrong. “ Blind;” destitute of the visual organ. “ Afilicted with an 
incurable disease ;” affected by an irremediable distemper, such as marasmus or 


the like. 


3. Under the term “ others” are comprehended one who has entered into 
an order of devotion, an enemy to his father, a sinner in an inferior degree, 
and a person deaf, dumb; or wanting any organ. Thus VasisuT’Ha says, 
“They, who have entered into another order, are debarred from shares.’’+ 
Na’repa also declares, ~t. An enemy to his father, an outcast, an impotent per- 
son, and one who is addicted to vice, take no shares of the inheritance even 
though they be legitimate: much less, if they be sons of the wife by an appoint- 
ed kinsman.”* Menu likewise ordains, ‘ Impotent persons and outcasts are 


excluded from a share of the heritage ; and so are persons born blind and deaf, 








——————————————————————————— 
Annotations, 


te An impotent person.?”] Whether naturally so, or by castration, BA’'LAM-BHAT T'A. 

The offspring of an outcast.| Of one who has not. performed the requisite penance and eX 
piation, BA‘LAM-BHATY A. 
3. “ They, who have entered into another order.” |, Into one of devotion. The orders: of 
devotion are, 1st, that of the professed or perpetual student? 2d, that of the hermit; 3d, the last 
order or that of the ascetick. Ba’am-BHAT‘T’A, 


* Ya‘snyawatcya, 2. lkl, + Vasiswuy’na, 17, 43, t Na/repa, 13, 21, 
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as well as madmen, idiots, the dumb, and those who have lost a.sense [or a 
limb,’’* 


Æ. Those who have lost a sense or alimb.] Any person, who is deprived 


of an organ [of sense or action] by disease or other cause, is said to have lost 


that sense or limb. 


5. These persons (the impotent man and the rest) are excluded from 
participation. They do not share the estate. They must be supported by an 
allowance of food and raiment only : and ihe penalty of degradation is incurred, 
if they be not maintained: For MENU says, “ But it is fit, that a wise man 
should give all of them food and raiment without stint to the best of his power: 
for he, who gives it not, shall be deemed an outcast.” ‘ Without stint” 


signifies ‘ for life.’ 


6. They are debarred of their shares, if their disqualification arose before 
the division of the property, But one, already separated from his coheirs, is not 


deprived of his allotment. 


7. If the defect be removed by medicaments or other. means [as penance 
and atonement? | at a-period subsequent to partition, the right of participation 
takes effect, by analogy [to the case of a son born after separation. ] “ When the 


e sons have been separated, one, who is afterwards born of a woman equal in 


‘ class, shares the distribution.’’§ 








Annotations, 

§. “ Awise man should give all of them food and raiment.”’] Other authorities (as Dr’vans 
and Baup’ua’yana) except the outcast and his offspring, That exception not being here made, 
it is to be inferred, that one, whose offence may be expiated and who is disposed to perform 
the enjoined penance, should be maintained ; not one whose crime is inexpiable, BA'LAM-BHAT'T'A. 

6. If their disqualification arose before the division of the property.| The disqualification 


of the outcast and the rest who are not excluded for natural defects. 
SSS 


* Muxu, 9. 261. + Mrnu, 9. 202. 
$ Ya/sxvawaccra, 2, 123, Vide supra, C. 1. Sect, 6. § L 


BA’LAM.BHAT’T A. 


pg aS nS rune WTO SSS nd 


$ Ba'LAW-BHAT/T’A, 
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8. The masculine gender is not here used restrictively in speaking of an 
outcast and the rest. It must be therefore understood, that the wife, the daugh- 
ter, the mother, or any other female, being disqualified for any of the defects 


which have been specified, is likewise excluded from participation. 


9. The disinherison of the persons above described seeming to imply disin» 
herison of their sons, the author adds: “ But their sons, whether legitimate,.or 
-# the olispring of the wife by a kinsman, are entitled to allotments, if free from 


s similar defects,’’* 


10. The sons of these persons, whether they be legitimate offspring or issue 
of the wife, are entitled to allotments, or are rightful partakers of shares; pro- 
vided they be faultless or free from defects which should bar their participation, 


such as impotency and the like. 


11. Ofthese [two descriptions of offspring+] the impotent man may have 
that termed issue of the wife; the rest may have legitimate progeny likewise. 
The specifick mention of “legitimate” issue and “ offspring of the wife” is 


intended to forbid the adoption of other sons. 


12, The author delivers a special rule concerning the daughters of disqua- 
lifed persons: “ Their daughters must be maintained likewise, until they are 


s provided with husbands.” $ 


13. Their daughters, or the female children of such persons, must be sup- 


ported, until they be disposed of in marriage. Under the suggestion of the word 


“ likewise,” the expenses of their nuptials must be also defrayed. 


14. The author adds a distinct maxim respecting the wives of disqualified 
persons: “ Their childless wives, conducting themselves aright, must be sups 


— nna 


> Ya/snyawalsya, 2. 14%. + BA'LAM-BIAT'T'A, t Ya/suvawaneys, 2. 142, 
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“ ported; but such, as are unchaste, should be expelled ; and so indeed should 


* those, who are perverse.” * 


15. The wives of these persons, being destitute of male issue, and being 
correct in their conduct, or behaving virtuously, must be supported or maintain- 
ed. But, if unchaste, they must be expelled; and so may those, who are 
perverse. These last may indeed be expelled : but they must be supported, provide 
ed they be not unchaste. For a maintenance must not be refused solely on acs 


count of perverseness. 





SECTION XL 





On the separate property of a woman. 


— 

1. After briefly propounding the division of wealth left by the husband 
and wife, (“ Let sons divide equally both the effects and the debts, after the de- 
mise of their two parents.”+) the partition of a man’s goods has been described 
at large. The author, now intending to explain fully the distribution of a wo-. 
man’s property, begins by setting forth the nature of it: “ What was given to 


« a woman by the father, the mother, the husband or a brother, or received 


A 


‘ by her at the nuptial fire, or presented to her on her husband’s marriage to a- 


A 


‘ nother wife, as also any-other [separate acquisition,] is denominated a wo- 


~ 


‘ man’s property.” f 
eee ee————————————— 
Annotations. 


1, As also dny other separate acquisition.| In Ji’mu‘raA=vA’HANA’s quotation of the text, 
(C. 4. Sect. 1. § 13.) the conjunctive and pleonastick particles chaiva (cha-éva) are here substitus 


ted for the suppletory term ddya, That reading is censured by BA'LAM-BHAT'TA. 


nn 


* Yanvawaccya, 9, 143, + Vasnvawancra, 2, 118, Vide supra. C. 1, Sect. 3, § i 
į} Yaonvawaceyva, 2, 144, 
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2. That, which was given by the father, by the mother, by the husband, or 
‘by a brother; and that, which was presented [to the bride] by the maternal un- 
cles aud the rest [as paternal uncles, maternal aunts, &e.*| at the time of the 
wedding, before the nuptial fire; and a gift on a second marriage, or gratuity on 
account of supersession, as will be subsequently explained, (“ To a woman whose 
« husband marries a second wife, let him give an equal sumasa compensation for 
e the supersession.” § 34.) and also property which she may have acquired by 
inheritance, purchase, partition, seizure or findiug,} are denominated by Menu 


and the rest © woman’s property.” 


3. The term ‘ woman’s property” conforms, in its import, with its etymology, 
- and is not technical : for, if the literal sense be admissible, a technical acceptation 
is improper. 


4. The enumeration of six sorts of woman’s property by Menu (“ What was 
given before the nuptial fire, what was presented ia the bridal procession, what 
has been bestowed in token of affection or respect, aud what has been received by 

———— eee 
AUNCTATIONS.. 
2, Before the nuptial fre.) Nearit, Subdd' hint. 


On account of supersession. } Superséssion is the contracting of a second marriage through the 


influence of passion, while a first wife lives, who was married to fulfil religious obligations, Suld-- 


@Phini. 
Property which she may have acquired by inheritance.] The commentator, Ba’wam-snar’r’a, 
defends his author against the writers of the eastern school (Jimu’ra-Va°BANA &c.) on this point, 


Wealth, devolving on a woman by inheritance, is not classed by the authorittes of that school with 


€ woman’s property.’ See Jimu’ra.va’uana, C, 4, and C. 11, Sect. 1. § 8. 


3. The term * woman's property’ is not technical, } This is contrary to the doctrine of Jie- 


BU TA-VA HANA, C. 4, 
4. “ Bestowed in token of affection or respect.) This passage is read differently in the Red. 


nácara and by Jimu’rs-va’nana (C, 4, Sect. 1. § 4.) It is here translated conformably with 


Ba’tam-puar’r’ a’s interpretation grounded on the subsequent text of Ca’rya’yana (§ 5.); where two 


mee SSeS 


© Da 'LAM-BuAT’T ay ¢ Vide C. 1, Sect, L § $. 
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her from her brother, her mother, or her father, are denominated the sixfold 


property of a woman ;”*) is intended, not as a restriction of a greater number, 


but asa denial of a less. 


5. Definitions of presents given before the nuptial fire and so forth have 
been delivered by Ca’tva’yana: “ What is given to women at the time of their 
marriage, near the nuptial fire, is celebrated by the wise as wémen’s property 
bestowed-before the nuptial fire. That, again, which a woman receives while she 
is conducted from her father’s house [to her husband’s dwelling, | isinstanced as - 
the property of a woman, under the name of gift presented in the bridal proces- 
sion. Whatever has-been given to her through affection by her mother-in-law or ` 
by her father-in-law, or has been offered to her as atoken of respect, is denomi- 
nated an affectionate present. That, which is received by a married woman of 
by a maiden, in the house of her husband or of her father, from her brother or 


from her parents, is termed a kind gift.” 





LLC AC TSR 


Annotations, 


reasons of an affectionate gift are stated ; one, simple affection ; the other, respect shown by an obeisance 
at the woman’s feet, 

5. “ From her father’s house”) The Retndcara and Chintaman’i read “ from the parental 
abode,” See Jimo’ra-vya’Hana, C. 4. Sect. 1. § 6, 

“ Offered to her as a token of respect.”] Given to her at the time of making an obeisance at 
her feet, Smritichandrica, 

“* Denominated an affectionate present.’} This reading is followed in the Smriti-chandricé, 
Viramitrodaya &c. But the Retnécara, Chintaman'i, and Viváda-chandra read ‘denominated aa 
acquisition through loveliness > lavanyarjitum instead of priti.dattam, 

& From her brother or from her parents.?”] The Calpataru reads “ from her husband.” See 
Jimu’Ta-va’nana, C. 4. Sect. 2. § 21. 

“ Termed a kind gift”) So the commentary of BA'LAM-BHAT'T'A explains gaudéyica, as bearing 
the same sense with its etymon sudáya, He censures the interpretation which Jimu’ra-vA’HANA 
has given. (C. 4, Sect. 1. § 22.) 
Mii a y a lj 

2 Meru, 9. 194, 
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SECT. XI. 

6. Besides [the author says,] “ That which has been given to her by her 
“ Kindred; as well as her fee or gratuity, or any thing bestowed after marri- 
“age.’* What is given toa damsel by her kindred’; by the relations of her 
mother, or those of her father. The gratuity, for the receipt of which a girl is 
given in marriage. What is bestowed or given after marriage, or subsequently 


to the nuptialg, 


% [tis said by Ca’rva’vana, “ What has been received by a woman from 
the family of her husband at a time posterior to her marriage, is called a gift 
subsequent; and so is that, which is similarly received from the family of her 


father.” It is celebrated as woman’s property: for this passage is connected 


with that which had gone before. (§ 4.) 


8. A woman’s property has been thus described. The author next pro- 


pounds the distribution of it: “ Her kinsmen take it, if she die without issue.’’+ 


9. If a woman die “ without issue;” that is, leaving no progeny; in other 
words, having no daughter, nor daughter’s daughter, nor daughter’s son, nor 
son, nor son’s san; the woman’s property, as above described, shall be taken by 


her kinsmen; namely her husband and the rest, as will be [forthwitht] ex- 


plained i 


10. The kinsmen have been declared generally to be competent to succeed 


to a woman’s property. The author now distinguishes different heirs according 
zoon 
Aunatations. 


6. The gratuity, for the receipt of which a girl is: given in marriage. ] This relates to a 
marrioge in the form termed A’sura or the like, BA'LAM-BHAT'T'A. . 
7, « Similarly received from the family of her father”) The Retndcara reads * from her 


own family; Jimu’ta-va’Hana, ‘ from the family of her kindred.’ See Jimu’ra.va’aana, C. 4, 


Sect, 1, § 2. 


esses RT 
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to the diversity of the marriage ceremonies, ‘* The property of a childless wo- 
“ man, married in the form denominated Brdhkma, or in any of the four [un- 
blamed modes of marriage, | goes to her husband: but, if she leave progeny, 
“ it will go to her [danghter’s] daughters: and, in other forms of marriage [as 
“the A’sura &c.] it goes to her father [and mother, ot failure of her own 


issue.” *] 


1]. Of a woman dying without issue as before stated, and who had become 
a wife by any of the four modes of marriage denominated Brdéhma, Daiva, 
A’rsha and Prajdpatya, the [whole+] property, as before described, belongs in 
the first place to her husband. On failure of him, it goes to his nearest kinsmen 
(sapin'das) allied by funeral oblations. But, in the other forms of marriage 
called A’sura, Gand’harba, Réeshasa and Pais’décha; the property of a child- 
less woman goes to her parents, that is, to her father and mother. The sucees- 
sion devolves first (and the reason has been before explained,t) on the mother, 
who is virtually exhibited [first] in the elliptical phrase pitrigdnt implying 
‘ goes (gach’hait) to both parents (pitarau ; ) that is, to the mother and to the 


‘ father.’ On failure of them, their next of kin take the succession. 


12, In all forms of marriage, if the woman “ leave progeny;” thatis, if 
she have issue; her property devolves on her daughters. In this place, by the 
term “ daugliters,” grandaughters are signified ; for the immediate female de- 
scendants are expressly mentioned in a precediug passage: ‘‘ the daughters share 


“ the residue of their mother’s property, after payment of her debts.’’§ 
QQ ne 
Aiiotangns, 
J1- Dying without issue as before siated.| Without any of the five descendants abovemene 


tioned (§ 9.) BA'LAM-BHAT'T'A. 


12, dn all forms of marriage.| Several variations in the reading of this passage are noticed 
by BA'LAM-BHAT'T'A: as sarvéshw apt, or sardéshw éva, or sarvéshu. There is only a shade of dif. 
ference in the interpretation, 
eee eres 


Pig boas 1 ‘ 
+ Yi svVAwaueva, 2, 146, + BALAM-BNAT'T'A, t Sect. 3, 


§ YLaunvawancxa, 2, 118, Vide eupra, G. 1, Sect, 3. § 9, 


SECT, XI. ON INHERITANCE. 369 


13. Hence, if the mother be dead, daughters take her property in the first . 


instance: and here, in the case of competition between married and maiden 
daughters, the unmarried take the succession ; but, on failure of them, the mar- 
ried daughters : and here again, in the case of competition between such as are 
provided and those who are unendowed, the unendowed take the succession first ; 
“bat, on failure of ihem, those who are endowed. ‘Thus Gautama says “« A wos 
man’s property goes to her daughters unmarried, or unprovided ;”’* or pro- 
vided,’ as is implied by the conjunctive particle in the text. “ Unprovided” are 


auch as are destitute of wealth or without issus. 


14. But this [rule, for the daughkter’s succession ‘to the mother’s goods,¢ | 
is exclusive of the fee or gratuity. For that goes to brothers of the whole 
blood, conformably with the text of Gavrama: “ The sister’s fee belongs to 


ithe uterine brothers: after [the death of] the mother.’ 


15. On failure of all daughters, ‘the grandaughters in the female line take 
the succession under this text: “if she leave progeny, it goes to her [daugh- 


“ ters] daughters.” || 


16. If there be a- multitude of these [grandaughters,§| children of 


different mothers, and unequal in number,- shares should be allotted to them 








Annotations, 


14. © After the death of the mother.”] This version is according to the interpretation given 
‘ia the Subé@hing » which agrees with that of the scholiast of GAUTAMA, the Calpataru and cther 
authorities. But the text is read and explained differently by JimuTA-YA‘HANA. (C. 4. Sect. 3. 
‘§ 27.) | 

BA'LAM-BARAT'T'A understands by the term ‘mother, in this place, the woman herself, or ia 
short the sister, after whose death her fee or nuptial gratuity goes to her brothers. 

16. Children of diferent mothers, and unequal in number.| Where the daughiers were 
‘mumerous, but are not living; and their female children are unequal in number, one having left a 


—— eee 


+ Ba’LAM-BaAT’T’A, + GAUTAMA, 28, 23, 


è GAUTAMA, 23, 22, Vide supra, ©, 1, Sect, 3, § U, 
§ BA'LAM-BRAT’'T'A, 


A Vide § 10, & 12, 


13, First the 
unmarried 
daughter; next 
the married 
one, Who is un- 
provided ; last- 
ly one who has 
a provision. 


i4. But Droa 
thers inherit 
the fee or gra- 
tuity 5 


as eidained by 
GAUTAMA. 


15. After 
daughters, 
grancaughters 

in the female 


lise inherit, 


16. They share 
the  alietments 
of their respec» 
tive mothers, 


Bo. GAUTAMA 
directs, 


17. But, if there 
be daughters, a 
trifle only is ta 
be given to the 
grandaugaters. 


fo’ Mevg, 


18, In default 
of those gran- 
daughters; the 
sans of daugh- 
ters inħberit: as 
binted by gNa’- 
RENA, 


19. After them, 
the male issue 
succeeds, 

€ 


This is confira- 
by Menu, 
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through their mothers, as directed by Gavrama: “ Or the partition may be 
according to the mothers: and a particular distribution may. be made in the 


respective sets.’ $. 


17. But if there be daughters as well as daughter's daughters, a triflg 
only is to be given to the grandaughters. So Menu declares: “ Even to thie 
daughters of those daughters, something should be given, as maybe fit, from the 


assets of thelr maternal grandmother, on the score of natural affection.’*+ 


18. On failure also of daughter’s. daughters, the daughter’s sons are 
entitled to the succession. Thus Na'repa says, “ Let daughters divide their 
mother’s wealth; or, on failure of daughters, their male issue.’t° For the 


pronoun refers to the contiguous term “ daughters.” 
v 


19, If there be ne grandsons in the female line, sons take the property: 
for it has been already declared, “ the [male] issue succeeds in their default.” | 
Menu likewise shows the right of sons, as well as of daughters, to their mother’s 
effects: “ When the mother is dead, let all the uterine brothers and the uteriite 


sisters equally divide the maternal estate.’’§ 
a K Ka a a SS 
Anngtations. 
single daughter: another, two; and a third, three; how shall the maternal grandmother’s property be 
distributed among her grandaughters? Having put this question, the author remiads the readers of 
the mode of distribution of a paternal grsndfather’s estate among his grandsons, (C. 1. Sect. 5.) 
Dubot hint. : 

18, “ Their: male issue,”] Several -variations in the reading of the last term are noticed fa 
the commentary of BA'LAM-BSATT'A; making the term either singular or plural, and putting it im 
the first or in the seventh case. He deduces, however, the same meaning from these different readings. 

Fhe pronoun refers to the contiguous.term.] JÍMU'TA-YA'HANA, citing this passage for the 
succession of sons rather than of grandsons, seems to have understood the pronoun as referring to 
the remoter word © mother.? See Jimu‘ra-va’wana, C. 4, Sect, 2. § 13,- | 
19, Let all the uterine brothers. a... equally divide,” j` In the Calpataru the text is rea’ 


a te es ee 


a Gavrawa, 28, 15, + Mersu, 9. 193. t Na/repa, 12.1, 
} Ya Wrawancya, 2, 118, Vide supra, C, 1. Seet. 3. § 12, § Menu, 8. 192, 
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90. * All the uterine brothers should divide the maternal estate equally ; 


< and so should sisters by the same mothers,’ Such is the construction : and the 


meaniag is, not that ‘ brothers and sisters share together ; for reciprocation is 


not indicated, since the abridged form of the conjunctive compound has not 


been employed : but the conjunctive particle (eha ) is here very properly used 


with reference to the person making the partition ; asin the example, Dr’yapat- 


TA practises agriculture, and so does Yasnyaparta. 
7 
Annotations, 


«© fet all the sons by the same mother divide: sarcé putrdh sahédardh instead of saman Saree 


sahodarah. 


99, Since the. abridged form of the conjunctive’ compound has not been employed. ] 
Nouns coalesce and form a single word denominated  dwandwa or conjunctive compound, wher 


the sense of the conjunctive particle (cha € and’) "is denoted, Pa’sinr, 2. 2. 29. Vide supte 


Sect, 3. § 2. ° 


The import of the particle, here intended, is either reciprocation ( ilarélara) explained to be 


€ the union, im regard to'a single matter, of things speciacally different, but mutually related, 
and mixed or associated, though- contrasted ;’ or „it ‘is cumulation (saméhara) explained as 


< ihe union of such things, by an association, in which contrast is not marked.’ The other senses 


of the hace particle are assemblage c paa or ‘the OE E of two or 


aaa 
e a 


€ and unessential object with a primary id priħñtipal one, through 3 a separate action or circume 


č stance consequent tò if.’ “In thé two last senses of the conjunctive particle, there is not such ` 


a conħexion of the terms as authorizes thein. coalition - to form a compound term, .CALYAT Aş 


Padlamanjari &c. 


If reciprocation, as above explained, were meant to ~be indicated in the text of Menu (§19.), - 


the. word bhrdtri. ‘ brother’? would have been - -used, inflected however in the dual number .to 


denote ‘ brother and sister? (Pa’w’tnr, 1. 2. 68.) 5 or else ‘ children,’ or some generick term, 


would have been employed in the plural. (Pa‘n’rn1, 1. 2. 64.) But the text is not so expressed. - 


Coney reciprocation is not indicated. Subdd*hiné and BA'LAM-BHAT'T'A. 


~The conjunctive particle is here. very properly used.| ‘It is employed in one of the accep. 


tations, which -dọ not admit of nouns coalescing in a compound term; 


namely in that of super- 


addition, as in the example which. follows. . ‘ D, practises agriculture; and so does Y? ¢ Brothers 


share equally; so do sisters.” 


With reference to the person akin the partition. | . 
66 with the import of¢uperaddition relaileely - 


noticed in the commentary of BA'LAM-BHAT'T'A 3 


© Another reading of this passage is 


20.  Expasitie 
én of the text. 
The brothers & 
sisters do not 
share together; 
Lut successively, 


#1, Wo deduc- 
tion fer the ele 
dest brother, 

The whole 
blood excludes 
the half blood, 


29, The step- 
daughter may 
inherit, if she 
be of a supe- 
rier tribe, 


go Menu des 
glares, 


23. Tě in- 


jenis any Supe 
rior tribe, 


24, After sons, 
grandsons inbe- 
rk, 


95, Next the 
husband and o- 
ther heirs, as 
above mention- 
si, 
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21, “ Equally” is specified (§ 19.) to forbid the allotment of deduc- 


tions [to the eldest and so forth.) The whole blood is mentioned to exclude 
the half blood. 


22. But, though springing from a different mother, the daughter of a 
rival wife, being superior by class, shall take the property of a childless woman 
who belongs to an inferior tribe. Cr, on failure of the step-daughter, her 
issue shall sueceed. So Menu declares : “The wealth of a woman, which 
has been in any manner given to her by her father, let the Brahman’? damsel 


take ; or let it belong to her offspring.”* 


23. The mention of a Bréhman‘i includes any superior ¢lass. Hence the 
daughter of a Cshatriyd wife takes the goods of a childless Vats‘ya: [and the 


daughter of a Brdhinan’‘i, Cshatriyd or Vuis‘yd inherits the property of a Sudrd.t | 


o4, On failure of sons, grandsons inherit their paternal grandmother’s 
wealth. For Gavrama says, “ They, who share the inheritance, must pay 
the debts:”t and the grandsons are bound to discharge the debts of their 
paternal grandmother; for the text expresses ‘‘ Debts must be paid by sons 


“ and son’s sons.’’§ 


mentioned į are successors to the wealth. 


On failure of grandsons also, the husband and other relatives above- 


EEE 
Ainatations, 


H to the person who makes the partition»? pibkdga-caririiwén’dnmachayén’ api, instead of 
pibhaga.cartritw’ dnwayéw dpi. 
23, Hence the duughter of a Cshatriya wife takes the goods of a childless Vais‘ya.] This 
inference is contested by Sricrisun’a in his commentary on the Déya.bhaga of JIMU'TA-VA'HANA. 
24, The grandsons are bound to discharge the debis.) * Since one text declares them 
liable for the debts; and the other provides, that the debts shall be paid by those who share the 
inheritance ; it follows, that they share the heritage. Subód'hiné &c. 
PEE E E ee LE AEE a EA E EN O ENEO E 


& Menu, 9. 198, 


| Yalsnuawascra, 2, 50 + Subo@ hint and BA'LAM-BAAT’TA, i Gautama, 12, 32, 
alanyawascya, 2, 50, 


$ 9,—I11, 
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25. On occasion of treating of woman’s property, the author adds some- 


thing cencerning a betrothed maiden: “ For detaining a damsel, after afliancing 
“ her, the offender should be fined, and should also make good the expenditure 


s tovether with interest.” * 


27. “One, who has verbally given a damsel fin marriage} but retracts the 
gift, must be fiued by the king, in proportion to [the amount of | the property or 
[the magnitude of] the offence ; and according to [the rank of the parties, their 
qualities,+ aad] other circumstances, This is applicable, if there be no suflici- 
But, if there be good cause, he shall 


“ The damsel, 
gi 


ent motive for retracting the engagement. 
not be fined, since retractation is authorized in sueh a Case. 


though betrothed, may be withheld, if a preferable suitor present himself. 


28. Whatever has been sacle on account of the espousals, by the [in- 
tended | bridegroom, [or by his father or guardian,§ | for the gratification of his 
own or of the damsel’s relations, must be repaid in full, with interest, by the afii- 


ancer to the bridegroom. 


29. dstidulda damsel, any how affianced, die before the completion of the 
marriage, what is to “betoue. in that case? The anthor replies, “If she die 
[after troth plighted, ] let the bridegroom take back the gifts which he had 


© presented ; paying however the charges on both sidés.~ | 


30. If a betrothed damsel die, the bridegroom shall take the rings and 


other presents, or the nuptial gratuity, which had been previously given by him 











Amiatations. 


29. Any how affianced.) By a religious rite, or by taking of hands, or in any other manner, 


Ba’ LAM-BHAT'T’A, 
30. Clearing or discharging.] The common reading of the passage is vigan'ya C accounting ;* 


but Ba’tam-suar'r’a rejects that reading, and substitutes vigainya ‘$ removing” or ‘ discharging,’ 


a rr eS A A e n n 
+ BALAM-DIAT’TA, t Ya/unvawarcra, 1, 69. 


æ Va‘snvawaterva, 2, 14%, 
U Va‘snvawarcrs, 2. 147, 


§ BA'LAM-BHAT'T’'As 


26. A passage 
of Ya‘Inyie 
WALCYA, eon- 
cerning an affi« 
anced damsel, 


fT, Yoterpretas 
tian of the text. 
One, who þe- 
troths a dam- 
se] & afterwards: 
retracts the en- 
gagement with- 
AN cause, sbalj 
be fined, 


23. The ef. 
penses incurred 
must be made 
goud, 


29, If the be- 


trothed damsel 
Cie, the bridge 
groom’s prea 


sents are rgs 
turned ta him; 
as direcied by 
YA‘INVAWALa¥, 
cya, > 


80. Exposition 
of the text, 


31, A husband, 
in istreg u- 
sing his “Wife’s 


property, ìs not 
Lable to make 
it goad, 


S$ YANYA- 
WALCYS des 
Cizi2s, 


$2, Explanati- 
on of the pase 
ange, 
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[to the bride,] “ p& g however the charges on both sides:” that is, clearing 
or discharging the expense which has beea incurred both by the person who gave 
the damsel and by himself, he may take the residue. But her uterine brothers 
shall have the ornaments for the head, and other gifts, which may have been 
presented to the maiden by her maternal grandfather, [or her paternal uncle,*] 
or other relations; as well as the property, which may have been regularly 
Inherited by her, For Baup’ua’vana says: “ The wealth of a deceased damsel, 
let the uterine brethren themselves take. On failure of them, it shall belong to 


the mother ; or, if she be dead, to the father,” + 


51. It has been declared, that the property of a woman leaving no issue, 


goes to her husband. The author now shows, that, in certain circumstances, 
a husband is allowed to take his wife’s goods in her lifetime, and although she 


have issue: “ A husband is not liable to make good the property of his wife 


“ taken by him in a famine, or for the performance of a duty, or during illness, 


“or while under restraint.” 


32. 


religious duty must indispensably be performed, or in illaess, or “ during resa 


In a famine, for the preservation of the family, or at a time when a 


traint” or confinement in prison or under corporal penalties, the husband, being 
destitute of other funds and therefore taking bis wife’s property, is not liable to 
restore it, But, if he seize it in any other manner [or under other circumstances, | 


he must make it good. 








Zrunotattonsg. 


He may take the residue,] The meaning is this: after deducting from the damsel’s property, 
the amount which has been expended by the giver or acceptor of the maid, or by their fathers or 
other relations on both sides, in contemplation of the marriage, let the residue be delivered to the 
bridegroom. Subo hini. 

32. Is not liable to restore it] He is not positively required to make it good, Ba‘Lame 
BHATTA, 

# Ba‘caM-puar’s/a, 4 Ya'inyawaLcYa, 2, 148, 
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So. 


other kinsman or heir but her husband: since punishment is denounced against 


The properly of a woman must not be taken L rer lifetime by any 


such conduct: (“ Their kinsmen, who take their goods in their lifetime, a vir- 
tuous king should chastise by inflicting tne punishment of theft .’’*) and it is 
pronounced an offence; “ Such ornaments, as are worn by women during tue life 
of their husband, the heirs of the husband shall not divide among themselves; 


they, who do so, are degraded from their tribe.” f 


34. A present made on her husbanda’g marriage to another wife has been 
mentioned as a woman’s property (§ 1.) The author describes such a present? 
« To a woman, whose husband marries a second wife, let him give an equal sum, 
we [as a compensation | for the supersession, provided no separate property have 


e been bestowed on her; but, if any have been assigned, let him allot half.’ 


35 She is said to be superseded, over whom a marriage is contracted. To 

a wife so superseded, as much should be given on account of the supersession, as 

Gs expended [in jewels and ornaments, or the like,§| for the second marriage: 
A, 

‘provided separate property had not been previously given to her by her husband ; 

or by her father-in-law. _ But, if such property had been already bestowed on 

her, half the sum expended on the-ceeond marriage should be given. Here the 


word ‘half’ (ardd’ha) does not intend an exact mojety. So much therefore 








AMUstAUsns, 
35. Here the word half does not intend an exact moiety.) The term, as it stands in the 
original tcxt, is not neuter, that it should signify an equal part or exact moiety : but it is masculine 
(Amera. 1. 1. 2. 17.) Subodhini. 


BA‘LAM.BUAYT A, citing a passage of the Alehebhdashya to prove that ardd’ha in the masculine 


and signifies portion in general. 


signifies half; interprets the quotation from the Amera.Cosha (1. 1. 2. 17.) as exhibiting ard@ha, 
masculine and neuter, in the sense of moiety, He therefore rejects the foregoing explanation, and 
considers the word ¢ half’ as employed in the text for an indefinite sense, l 

aaa E irr creeper ern re merve aa  oee erase 


4 Na/erpa, as cited by Bi‘tam-Boar’r ss but not found in his institutes, 
+ Menu, 9, 200. Vide supra, C, 1, Sect, 4, § 19, 


$ Yaonvawaxcys, 2, 149, § Ba‘ LAM-BRAY/T he 


$8. No other 
person, but her 
husband, MAY 
take her pros 
perty. 

Na‘annaA and 
Ment des 
nonce punish» 
ment against 


the offender. 


34, A present 
on occasion of 
a second mare 
riage described 
by YAWNTd« 
WaLcYA, 


35. Ynterpretas 
tion. of the teat, 


Į. PAINT An 


w ‘A spe- 
Clues o evi- 
dence of parti- 


tion if doubted. 


2. Explanation 
ef the text, 


3, Other proofs 


of Se Paraiiwn 
are stated by 
Na’‘RRDA, 
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should be.paid, as will waake the wealth, alread ly conferred on her, equal to the 


prescribed amount of compensation. Such is the meaning. 





SECTION XIL 








On the Evidence of a Partition. 


NR i o cd 


I. Having thus explained partition of heritage, the author next propounds 
the evidence by which it may be proved in a case of doubt. “ When partition is 
“ denied, the fact of it may be ascertained by the evidence of kinsmen, relatives 


“ and witnesses, and by written proof, or by separate possession of house or 


“ feld,” * 


2. Tf partition be denied or disputed, the fact may be known and certainty 
be obtained by the testimony of kinsmen, relatives of the father or of the mother, 
such as maternal uncles and the rest, being competent wHiesses as before de- 


scribed ;f or by the evidence of a writing, or record of the partition, It may also 


<3 a2 
r 


be ascertained by separate or unmixed house and field. 


3... The practice of agriculture or other business pursued apart from the rest, 
and the observance of the five great sacraments{ and other religious duties per- 
formed separately from them, are pronounced by Na‘repa to be tokens of a partia 


tion. “ If a question arise among coheirs in regard to the fact of partition, it 


ee eT TOSS aa sa 
Aniotatwons, 


g 6 By the testimony of kinsmen.”] Or rather strangers belonging to the same tribe with 





the parties. BA'LAM-BBATT'A. 

sae a EN 
& Ya‘swrawaicra, 2, 150, + In the preceding book on Evidence. 
t Manu, 3. 69, 
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must be ascertained by the @videtice of kinsmen, by the record of the distribution, 


or by separate transaction of affairs, The religious duty cf unseparated brethren 
is single, AVhen partition indeed has been made, religtous duties become sepa- 


rate foraach. of them.’’* 


4. Other signs of previous separation are specified by the same author: 
Separated not unseparated brethren may reciprocally bear testimony, become 


sureties, bestow gifts, and accept presents.” + 
EEE 
Annotations, 
3. “ By the reéord of the distribution.”’] Anotigr reading is noticed by BA’'LAM-BBAT'T'A ~ 
& by occupancy or by a writing ;” bhoga.léc’hyéna instead of bhága-lé hyna. See Jimu’@ag 
VA'HANA, C, 14, $i. 


oN, aaa: 


REDA, 13.— 36, 37, + Na/’repa, 13, 39, 





FINIS. 


4. And again 
ip a subsequent 
passage. 


